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a Supreme Court of the District of Columbia. 

Xo. 7564S. ! 

Koval Baking Powder Company, a Corporation, Petitioner, 

vs. 

Federal Trade Commission and William E. Humphrey, 
C. W. Hunt, Abram F. Myers. Edgar A. McCulloch, and 
Garland S. Ferguson, Jr., Commissioners, Respondents. 

United States of America. I 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in jsaid Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abovje-entitled 
cause, to wit: 

1 In the Supreme Court of the District of (bolumbia. 

At Law. ! 

Xo. 75648. ! 

Royal Baking Powder Company, a Corporation, j 100 East 
42nd Street, New York. Xew York, Petitioner, 

vs. j 

Federal Trade Commission and William E. Humphrey, 

C. W. Hunt, Abram F. Myers, Edgar A. McCulloch, and 
Garland S. Ferguson, Jr., Commissioners, Washington, 

D. C., Respondents. 

1—5030a 






Court of Appeals of the District of Columbia 


Xo. 0030. 


Royal Baking Powder Company, a Corporation, 


\ 

- V 


YS. 


ppellant, 


Federal Trade (Am mission- and William I - '. HuLphrey, 

C. W. tli’XT, et al. 
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Supreme Court of the District of Columbia. 

Xo. 7564S. 


Koval Baking Powder Company, a Corporation, Petitioner, 

vs. 

Federal Trade Commission and William E. Humphrey, 
C. W. Hunt, Abram F. Myers, Edgar A. McCulloch, and 
Garland S. Ferguson, Jr., Commissioners, Respondents. 

United States of America, j 

District of Columbia, ss: 

Be it remembered that in the Supreme Court oif the Dis¬ 
trict of Columbia, at the City of Washington, in |said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abovje-entitled 
cause, to wit: ! 

1 In the Supreme Court of the District of Columbia. 

At Law. | 

Xo. 75648. 

Royal Baking Powder Company, a Corporation,! 100 East 
42nd Street, New York. Xew York, Petitioner, 

vs. I 

Federal Trade Commission and William E. Humphrey, 

C. W. Hunt, Abram F. Myers, Edgar A. McCulloch, and 
Garland S. Ferguson, Jr., Commissioners, Washington, 

D. C., Respondents. 
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o 


ROYAL BAKING POWDER COMPANY VS. 


Petition for Writ of Mondamus 
Filed Jim. 30. 1938. 


To the Honorable the Justices of the Supreme Court of 

the District of Columbia : 

The petitioner, the Royal Halving Powder Company, re¬ 
spectfully shows that: 

1. It is a corporation organized and existing - under the 
laws of the State of New Jersey, having its principal office 
and place of business at 100 Hast 42nd Street. New York 
City, State of Xew York, and files this petition in its own 
right. 

2. Tile respondent. Federal Trade Commission, is a Com¬ 
mission created by an Act of Congress approved September 
20. 1914 (38 Stat.. 717). and therein given certain limited 
powers, having its principal office in the District of Colum¬ 
bia : tin* individuals named as respondents are the Commis¬ 
sioners appointed as members of said Federal Trade 

2 Commission, holding office under and pursuant to said 
Act. and residing in the District of Columbia. 

3. The petitioner is. and has long been, engaged in the 
manufacture and sale of baking powder, and particularly 
a certain brand known as “Royal” baking powder, and in 
connection therewith owns a valuable business, trade repu¬ 
tation, custom and good-will created by the petitioner and 
its predecessors in business by care and skill in the selec¬ 
tion of materials and throughout the processes of prepara¬ 
tion or manufacture of the product, with a view to making 
it as excellent as it is possible to manufacture, and by large 
expenditures devoted to acquainting the public with the 
character and qualities thereof, continuously practiced for 
more than fiftv vears. 

v % 

4. The respondent, said Federal Trade Commission, was 
created and exists by virtue of the Act of Congress of Sep¬ 
tember 2b, 1914 (38 Stat., 717), by which Act, and particu¬ 
larly Section 5 thereof, the powers and jurisdiction of said 
Commission to interfere with acts of persons, partnerships 
or corporations are limited to certain proceedings therein 
defined, consisting, in substance, of issuing and serving a 
complaint by said Commission stating its charges, giving 
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the person, partnership or corporation so complained of a 
right to appear and he hoard, reducing the testimony to 
writing- and thus preserving a record upon which lindings 
of fact and an order to cease and desist may be issued, 
which order is enforcible or reviewable by the courts. The 
lindings of fact which are made by the Federal Trade Com¬ 
mission upon said record are conclusive upon the courts 
when there is in said record any evidence to support the 
same, even though in the opinion of the court the prepond¬ 
erance of the evidence may appear to be against t|he find¬ 
ings of the Commission. 

5. The respondents have issued against the peti- 
3 tioner a certain complaint alleged to be baseifl on the 
provisions of Section 5 of said Act of Congress. 
Said complaint and the proceedings thereunder are known 
and designated in the records of the Federal Trade Com¬ 
mission as “Docket Xo. 149th” The said complaint 
charges, first, that the petitioner is guilty of unfair jmethods 
of competition in the dissemination of copies of tlnj Report 
of the Trial Examiner in a cause known as Docket jXo. 540, 
a proceeding by said Commission against the petitioner, 
together with copies of certain orders of the Federal Trade 
Commission in said cause and with certain explanatory 
statements; and, second, that bv engaging publicity counsel 
and furnishing items of news and truthful stories !to news¬ 
papers the petitioner has committed other acts df unfair 
competition. The true facts of said publication of the Trial 
Examiner's Report are matters of record in this ciourt, ap¬ 
pearing in the pleadings tiled by this petitioner in [Law Xo. 
7:1,173 and Equity Xo. 47.284. In said proceeding Docket 
540, after complaint charging the petitioner with! publica¬ 
tion of allegedly false statements concerning alum in baking 
powder, after answer and trial of issues, the proceeding 
was dismissed by order of the Federal Trade Coiiimission, 
Commissioner Humphrey dissenting. Thereafter follow¬ 
ing publication of the Trial Examiner's Report, jthe peti¬ 
tioner was ordered to show cause why said proceeding 
Docket 540 should not be reopened for trial of charges based 
in part on said publication of said Report. Immediately 
thereafter by petition for writ of certiorari, or in {the alter¬ 
native for injunct ion, the proceedings became a [natter of 
record in this court in the cause of Royal Baking Powder 
Company rs. Federal Trade Commission, et al., above cited. 
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KOVAL BAKING POWDER COMPANY VS. 


G. On, to wit. the !7th day of A ray. 1928, the petitioner 
filed with the Federal Trade Commission a motion 

4 to dismiss the complaint in Docket 1499, requesting’ 
oral argument thereon. Said motion was based in 

part on the theory that the allegations of the complaint did 
not state facts sufficient to constitute a violation of Section 

5 of the Federal Trade Commission Act, and recited, among 
other reasons, that the questions attempted to be raised 
were a part of the case now pending before the Court of 
Appeals of the District of Columbia. Royal Baking Powder 
Com!tanv rs. Federal ! rade Commission, et ah. Xo. 4<40. 

7. On. to wit. the 31st day of May. 1928, before decision 
hv the Federal Trade Commission on said motion to dismiss 
its complaint, the petitioner bled in said cause Docket 1499 
a petition in the form of an affidavit of prejudice executed 
by Frederick C. Hitch. Vice-President of the Royal Baking 
Powder Company, in which i< was charged, on reasons and 
facts therein set forth, that Commissioner William E. Hum- 
phrev was so biased and prejudiced against the Royal 
Baking Powder Company as to be unable to give fair and 
impartial consideration to matters affecting said Company. 
In said pleading the petitioner respectfully suggested that 
said Commissioner would, on consideration of the facts, 
admit the impropriety of his continuing to sit in judgment 
in matters concerning this petitioner and prayed that the 
Commission take proper action to prevent further partici¬ 
pation by said Commissioner in deliberations or decisions 
in matters and proceedings coming before the Commission 
in which the petitioner was a partv or had an interest. A 
copy of said affidavit is hereto attached, marked Exhibit A 
and by this reference is incorporated in and prayed to be 
taken as a part of this petition. The allegations of said 
affidavit are here reaffirmed and prayed to be taken 
5 for consideration by the court and answered by the 
defendants, and each of them, as if in this paragraph 
repeated in full. 

S. With said affidavit, Exhibit A. the petitioner filed in 
said Docket 1499 supporting affidavits, executed by Mrs. 
Harvey W. Wiley and by Mrs. George B. Gillingham. Copy 
of said affidavit of Mrs. Wiley is hereto attached, marked 
Exhibit B and by this reference is incorporated herein and 
prayed to be taken as a part hereof in the same manner and 
for the same purposes as Exhibit A. 
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9. In her affidavit Mr . Gillingham swore that! she was 
on the date thereof the recording secretary of the House¬ 
keepers’ Alliance of Washington, D. C., that she jattended 
a meeting of the Alliance on. to wit, the first day pf March, 
1927. and heard several speeches there made, including the 
remarks of a male visitor who identified himself j as Com¬ 
missioner Humphrev of the Federal Trade Commission. 
Said affiant gave an account of the remarks of sfiid Hum¬ 
phrey according to the host of her recollection. This por¬ 
tion of said affidavit is not here repeated but attributes to 
said Humphrey iho same statements as are quoted as the 
words of said Humphrev in the affidavits of Frederick C. 
Hitch and Mrs. Harvey W. Wiley (Exhibits A and B). 
Said affiant further stated that the ‘‘remarks of Commis¬ 
sioner Humphrey were not scheduled on the program and 
were unexpected by the audience. His statements] were de¬ 
livered forcefully, with emphasis and without hesitation.” 

10. On. to wit, the 4th day of June, 1928. a certiain other 
petition in the form of an affidavit of prejudice executed by 
said Frederick C. Hitch. wa< filed with the Federal Trade 
Commission by the petitioner charging furthei} acts of 
nre.jndice and bias against said respondent Humphrey and 

setting forth in detail certain acts performed by said 
0 respondent subsequent to the filing of the affidavits 
referred to heretofore as Exhibits A and Bl A copy 
of said supplemental affidavit is hereto attached!, marked 
Exhibit C. and by this reference is incorporated herein 
and prayed to be taken as a part hereof. The statements 
of said Exhibit C are here reaffirmed and prayed to be 
taken for consideration bv the court and answered bv the 

% I 9 

respondents, and each of them, as if in this paragraph 
repeated in full. 

11. The petitioner is informed and believes ancj so avers 
that no denial of the allegations of said affidavits lor anv of 
them has ever been made. 

12. On, to wit. the lltli day of June. 1928, subsequent to 
the filing of said pleadings charging Commissioner Hum¬ 
phrey with prejudice and prior to the announcement of any 
decision on the prayers of said pleadings, the Federal Trade 
Commission issued a certain order, denying eertjun of the 
prayers of the petitioner's motion to dismiss the Complaint 
in Docket 1499. A copy of said order is hereto! attached, 


i 



G 


ROYAL BAKING FoV.'DJiR COMPANY VS. 


marked Exhibit I) and b\ ibis reference is incorporated 
lie rein and prayed to Liken as a pari he root. 

13. From the statements mi the face of said order it ap¬ 
pears that (Vonmissuomr Humphrey was present and voting 
at the sessions of the Foinmission on dune 8th and lltli, 
1928, at which the respondents determined to issue said 
order. 

14. On, to wit the 19th day of dune, 1928, the petitioner 
filed in Docket Mj)9 a certain other motion in which it 
praved for decision fy • in* Fedora! : rade Commission on 
tiic* pravers oi* petitions therotolore tiled, and hereto 
attached as i'xlii:»!;,* A and (k Said motion further prayed 
that tin* said order.deumn^ * ii• • me.tion to dismiss the com¬ 
plaint he vacated, after decision on tin* question ol preju¬ 
dice. and that further hearing thereon he granted. Copy of 

said motion is hereto attached, marked Exhibit E and 
7 hy this reference is incorporated herein and prayed 
to he taken as a part hereof. 

15. On, to wit, the 2Gth day of dune, 1928, the respond¬ 
ents issued a c*r'ain other order hi said cause Docket 1499. 


\ 

- V 

copy of 

saiu ori 

l e 

1 • M 

r n 

< iureti 

IA 

i 

and by \ 

ids retd 

■new 

* iS I lie' 

he 

taken as 

a part 

of 

' th 

is petit 

recites ami 

shows t 

, * « 

11 ( 

'ononis 

on 

1 ami pa 

i’ ; i (U i ai \ i 

4 

*« 1 

in 

said d( 


[(>. : lie i 

V S U . > 

•!;!l 

s : 

11 said < 


reierence to tic* Id's; pm\or ol the petitioners motion ol 
June 19th, 192S ( !dxi :i *-i 1 H), in which decision on the 
nneontro'. erted charges of \ Tejudico was requested, over¬ 
riden tin* second prayer <>f said motion for reconsideration 
of the motion to dismiss after decision on the matter of 
prejudice of Commissioner Humphrey. The respondents 
in said order further to.:k notice of the affidavit and sup¬ 
plemental affidavit of prejudice (Exhibits A and C) and, 
after reciting that the resj undents were fully advised con¬ 
cerning said undenied charges and had fully considered 
the same, provided that consideration of said questions of 
prejudice he postponed until final hearing of the case. 
From said recitals in said order to the effect that the re¬ 
spondents are fully qdvised and have fully considered each 
of said affidavits containing undenied allegations of preju¬ 
dice on the part of Commissioner Humphrey, the petitioner 
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is informed and believes ..nd so avers that nothing remains 
to he done by the respondents except the purely formal 
steps of announcing the decision or of taking a Vote and 
thereafter announcing decision. 

17. Postponement by said Commission of its decision or 
announcement of decision upon said matter of prejudice 
until final hearing in said Docket 1499 denies propjer relief 
to this petitioner. A decision after final hearing that Com¬ 
missioner Humphrey is and has been prejudiced and 
8 is therefore then disqualified will deny to till is peti¬ 
tioner a fair and impartial consideration by a com¬ 
pletely unprejudiced Commission of matters already pre¬ 
sented or to he presented during the progress of said 
proceeding up to and including said final hearing. Such 
decision at said time will not remedy injuries to (the peti¬ 
tioner by reason of decisions made theretofore by the re¬ 
spondents in consultation with said prejudiced member. 

IS. Cnder the terms of said order a commissioner stand¬ 
ing under allegations of prejudice will participate in deter¬ 
mination of all questions arising prior to and at final hear¬ 
ing. Said commissioner, without denial of his prejudice 
and bias, will vote on questions arising on further motions 
relating to the sufficiency of 1 lie complaint and to other 
matters involving substantial rights of Ibis petitioner, 
which motions the petitioner intends to file. 

19. In t!:i‘ usual course of hearings before the Federal 
Trade Commission frequent questions are presented to the 
Commission for decision, such as motions to djismiss at 
close of Commission’s case, motions to admit evidence, mo¬ 
tions to exclude evidence, mol ions for continuance, motions 
for leave to take depositions, motions for supcenas duces 
tecum, et cetera. The petitioner, on its present information 
concerning Docket 1499, believes and so avers ijhat most, 
if not all, of said types of motion will he presented to the 
Federal Trade Commission for decision prior t<f> the final 
hearing in said cause. 

‘20. The substantial effect of the said order oi| the Com¬ 
mission (Exhibit F) is to refuse to render dccisjion on the 
uncontroverted charges of prejudice in said affidavits con¬ 
tained and the prayers based thereon. For all practical 
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purposes of defense again-i the complaint the petitioner is 
denied its right to decision on a grave question 
0 properly raised and thrice presented. 

21. By said refusal to pass at this time upon the 
question presented by said affidavits of prejudice and by 
refusal now to decide or announce decision upon the 
prayers thereof, the respondents, in denial of petitioner's 
rights, will compel it to assume great burdens and to make 
great expenditures of time and money which should not 
be required until the petitioner is afforded fair considera¬ 
tion and just decision by impartial commissioners on the 
legal sufficiency of any and all proceedings against it now 
pending or in future contemplated. 

22. The said refusal of the respondents to render deci¬ 
sion promptly on the prayers of the petitions charging 
prejudice is also a denial of petitioner’s right to fair and 
impartial consideration in matters other than those con¬ 
tained in Docket 1499. 

23. Although the rules and policy of the Federal Trade 
Commission prohibit the publication of information con¬ 
cerning applications to the Commission for the issuance 
of complaints under Section 5 of the Federal Trade Com¬ 
mission Act and hole,! such matters as strictly confidential 
until the issuance and service of the formal complaint of 
the Federal Trade Commission, nevertheless the said 
William F. Humphrey following the filing of the first affi¬ 
davit of prejudice made public announcement to repre¬ 
sentatives of the press informing them and the public gen¬ 
erally that there is pending before the Federal Trade 
Commission an application for another complaint against 
this petitioner. Said statement by said Humphrey appears 
in Exhibit C to this petition, being contained in Exhibit 
3 thereto. 

24. The fact that such an application for another com¬ 
plaint is now pending has been acknowledged by the Fed¬ 
eral Trade Commission in correspondence with counsel for 

the petitioner, but further information concerning 
10 the details and nature thereof, although requested, 
has not been communicated to the petitioner. 

25. Being informed through newspapers of said an¬ 
nouncement by said Humphrey the petitioner filed said 
supplemental affidavit of prejudice (Exhibit C) and prayed 
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that proper action be 'aken by the Federal Trade Com¬ 
mission to the end that said William E. Humphrey should 
no lousier participate in the further deliberations and de¬ 
cisions in matters and proceedings before said Commission 
in which this petitioner is a party or lias an interest. 

2(5. I'mler the order (Exhibit F) issued by respondents 
which purports to postpone consideration of said affidavits 
and the prayers thereof, the said William E. Humphrey 
will he permitted to participate in deliberations and deci¬ 
sions on said application for an additional complaint so 
far as the same may come before the respondents prior 
to final hearing in said Docket 1499. Without denial of the 
allegations of the affidavits of prejudice and without deci¬ 
sion on the prayers for relief, the respondents, by neglect¬ 
ing and refusing to perform their duties in the premises, 
will permit said Humphrey to vote on matters affecting 
this petitioner, particularly on the question of the issuance 
of an additional formal complaint or complaints, and will 
permit said Humphrey to discuss said matters in sessions 
of the Federal Trade Commission with the result that 
through his bias and prejudice the Federal Trade Commis¬ 
sion will take action affecting the petitioner without com¬ 
pletely impartial consideration. 

27. Issuance of another complaint, as now threatened, 
will result in great injury to the petitioner's trade and 
business, and will be an invasion of petitioner’s right to 
fair and impartial consideration in that it would constitute 
a decision on said application by a commission in which 

a member participates against whom undenied and 
11 undecided charges of prejudice, bias and positive 

antagonism are pending. 

28. So far as said Order of the Federal Trade Commis¬ 
sion, issued on the 2(5th day of June, 1928, postpones, until 
final hearing in Docket 1499, consideration of the peti¬ 
tioner's prayers for relief by disqualification of said Hum¬ 
phrey from participation in actions of the Federal Trade 
Commission on matters other than questions arising in 
Docket 1499, it is an attempted evasion of the petitioner's 
right to decision on questions properly raised and pre¬ 
sented. So far as it relates to the application for an 
additional complaint, it is an attempt to postpone decision 
until the questions may become moot and so denies the 
petitioner's rights to orderly procedure. 
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29. The pnx-eedinu-s on id /plication for another 
complaint arc in I'm* o: inv< -tiyation and will receive 

no proper puhbc 11 <»« < < r docket number tin'll complaint 
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pending cause. Ih: !> ' 4 w • i! i pra* e**s for imneral relief. 
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in Docket 141*9 Par |>e!i!inner has no relief auainsf the 
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:n. 'The refusal or needed to pas< upon and decide 
promptly tiie oue>tio>;s of pr dudiee raised in pleadings of 
tin* petitioner in Docket 141ft will deny the peti¬ 
tioner’- ny;it to orderly procedure and may result 
in iiialinu- o f;a*; hi said cause which will he deter¬ 
mined in part hy a rouimissioner who has shown hi as, 
prejudice and positive antagonism to this petitioner. In 
any appeal from r— londents." decision upon the issues in 

! )or ket 1 f9P i -p; ? dr Its* fndiUas |I> In ‘dir facts will hr 

conclusive ayaiu-t Mr* p*tiliouer if supported hy any evi- 
<lence. 

.42. I n post drrudon <»r announcement of decision 

on said ‘iiu'stions of prejudice. after adm.iiiiuu* that full 
considei'a! i on ha- heeri :vivrn to the petitioner’s pleadings 
and prayers for relief, tin* respondents are refusing arbi¬ 
trarily and unlawful!;*. in do tin* oniy remaining act re¬ 
quired of them, namely, to give the petitioner the final 
expression of their judgment. Said refusal to perform 
duties required hy Saw i- without excuse and is announced 
as intended to continue for an indefinite period of time, 
probably for years, since the original proceeding in which 
was rendered the Trial Examiner's Report to which certain 
of tlx* charges in Docket 1499 refer was pending before 
the Federal Trade Fominission from January, 1920, until 
dismissed in March. 1926. 

33. The respondents by said Order of June 26, 1928 
(Exhibit F), have announced their arbitrary refusal to 
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render decision on nui ers properly presented to them 
and without just ieyai cause, or the assignment of any 
muse wlia« ■•oevov, have unlawfully refused to perform their 
duties. 

Wherefore, these premises considered, the petitioner re¬ 
spectfully prays that : 

1. A rule issue from this coni*! requiring die req>ondcnts. 
and each of them, to shove cause, wilhin such lime as the 
court may deem proper, why a Writ of Mandamus should 
not issue against them, and each of them, requi 
before any other or furlhe*: action is ink( 
in the matter of the Uoyal ihikiu^ i\n\uler 
Federal Trade Commission Docket Xo. i 


i •» 
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any oilier matter in which the said Company is |a party or 


•iny them. 

n bv them 


v ompany, 
or in 


has an interest, to oass unon a.nd announce deck 


prayers of certain petitions in the form of affidavits of 


prejudice against Commissioner William id. 


ion on the 


[Iumphrev 


tiled in said cause. Docket No. 1499, on behalf ojf the peti¬ 
tioner on. to wit, tlie :>lst day of May, 11)28. and 
the 4th day of June, 1928: 

2. A writ of Mandamus issue from this court 
the respondents, and each of them, before an; 
further action is taken bv them in the matter of 


on, to wit, 

requiring 
other or 
the Koval 


linking Powder Company, Federal Trade Commission 

■h 1 he said 
upon and 
et it ions in 
nrnissioner 
t Xo. 1499 
iv of May, 


Docket Xo. 1499. or in anv other matter in whit 
Company is a party or has an interest, to pa>> 
announce decision on the prayers of certain p 
the form of affidavits of prejudice against Coi 
William F. Humphrey filed in said cause Dookc 
<>n behalf of the petitioner on. to wit, the -‘list d, 
1928, and. on, to wit. the 4th day of June. 1928: 

J. The court granl to the petitioner such otlu 
ther relief as the exigencies of the case mov ri 


r and fur- 
‘ouire. 


KOVAL !>A!\ 1 XO POWDER 
COM DA XV. 


Bv FREDERICK C. IIP 


MATTHEW E. O’ER I EX, 
MATTHEW H. O’BRIEN, 

At/onte//s for Petitioner. 


VII. 
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14 State or X w York, 

('nuuhj of Xeir York, ss: 

Frederick C. Hitch. bom- lirsi duly sworn, deposes 
anu si}sin;il lie is,a.\ ice-Prcsident of the Royal Bakin- 
i (Auto; ompany. a Xov, .!<*rsey corporation, and is dulv 
authorized to siyn .the fore-oinj? petition on its behalf; 
iia, iie nas read said petition and knows the contents 

. ,l ' 1 i" 1 ; 1 1 ;;l1 :;u ‘ iiio’vin aile-ed as facts are 

.me an.t those alleged upon information and belief he be¬ 
lieves to bo true. Tim; lids petition is tiled in -ood faith 

a,ul . U1K . ,n lm ‘ ‘-EU the petitioner has a just and 

meutonous cause and not for the purpose of delay. 

FREDERICK (’. HITC1I. 

^SnWfc,;...worn .0 befo.v iiu-1his 2 !«h day of .June, 

i XWTA,;: Al - SK ' 1 •; 1 COXKAI) (5AS(TI()TT', 

A oi n-ij PnhUr, Qnrrus Count, /f Xo!57<i. 

Exhibit A. 

I x itki> States of America; 

(>oit , rc K*<!cra] lAndc ( ommission. 

Do^icc! Yo„ ]4 ff<) m 

. . "■ Hakin- i-ow,lor Company. 

Ajjifiaril . 

State or Yew York. 

^ ninth} nj A ctr ) ork. 

( if i} of A (nr } ork. .$$; 

* ret jf n A C Hitch, being: first duly sworn, deposes and 
• s p hi,,! ]u ‘ ,s ' ir "] 1 ros,! ^»t of the Royal Bakin- Pow- 
,,n T; ;I ( '°rporatiou. and is the dulv authorized 
behalf. corporation to make this affidavit on its 

1 imt information has come to the officers and a-ents 0 f 
sa.d eorporafon whirl, so vitally eoncerns the interests of 
“ ‘ O * po ' ll ’ , °" ! '" d lis stockholders as lo render it proper 
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and necessary Hint the.- 


fac' - 


f. ommis- 
uul said 
(Vmimis- 
t of flic 
eju diced 


l)! 1 laid before the 

si on. The act-' and incidents of which the affiant 

corporation are informed and. believe, a.re that 

sinner William F. Humphrey, at present a mom!u 

Federal Trade Commission, is to snch an extent in 

1 

against the corporation, its ofiicers and agents, jas to be 
unable to give ibis respondent the benefit of fair and im¬ 
partial consideration in any matter relating to its 
16 trade and business and on tin's account is disqualified 
to sit in judgment in any proceedings in which this 
respondent is a party or has an interest, or to be ji partici¬ 
pant in deliberations of the Federal Trade Comnjission in 
regard 1 hereto. In support of the statement above made 
the affiant is informed and believes that ihe said 1 
Commissioner lias by public utterances condemne 
spondent, has published and declared concernin' 
spondent derogatory statements unsupported by facts and 
lias publicly announced bis decision on matter claimed to 
he pending and undetermined before the Federal Trade 


onorable 
1 this re- 
■ this re- 


540 and 
s of con- 


Commission, of which he is a member, in Dockc 
in the proceeding at bar. That such expressioi 
domination evidenced by direct statements of said Honor¬ 
able Commissioner, as affiant is informed and believes, in¬ 
dicate a definite attitude to decide against the respondent 
and renders him unable fairly to accept or consider evi¬ 
dence on relevant issues arising hereunder ainjl in such 
proceedings under the said Pocket 540 as may come before 
{lie Commission. 

The affiant is further informed and believes (that said 
Commissioner Humphrey has voluntarily sougjht oppor¬ 
tunity to make statements in public fully evidencing the 
facts above stated. That as a ground among oth<j*r reasons 
for the said Honorable Commissioner's prejudice against 
the respondent is that the respondent has failed to enter 
into a so-called “trade practice submittal," which the 
affiant is informed and believes the said Honorjable Com¬ 
missioner has frequently advocated for members of the 
baking pow-er industry, and because of his prejudice on 
this point the said Honorable Commissioner l:.as sought 
opportunity openly to vilify and condemn this respondent 
before public gatherings, and particularly before a certain 
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public galhering including hoiisov.' res and other mom!>ers 
of the community. On this occasion such criticism 

17 and condemnation was definitely based on the ground 
that the Royal Raking Powder Company had failed 

to enter such trade conioreiire and ot a!! the baking powder 
companies ha<l been tin* chief obstacle in the way oi the 
Federal Trade Commission s efforts to organize such a 
conference, implying that failure of the respondent to enter 
into such trade practice conference was an injury to tin* 
public welfare. 

The affiant and the respondent are informed and advised 
that such trade conferences are voluntary associations of 
competitors in a given industry and that the respondent is 
under no compulsion in law or in ethics to enter such a 
conference of baking powder manufacturers, seventy per 
cent of which must necessarily be made up of its competi¬ 
tors who are manufacturing alum baking powders, which 
is a different type qf baking powder than that manufac¬ 
tured by the respondent. The affiant is further informed 
and advised that it is not required to participate as a 
minority member in such a groin) or to thereby place itself 
in a position where, it will lx* called upon to relinquish 
control of its business, or its business methods, to its com¬ 
petitors by vote of such conference. The conditions which 
would govern such conference and tin* results thereof as 
they would affect the respondent, the affiant is informed 
have been clearly pointed out to the Honorable Commis¬ 
sioner and his failure to state these facts in his public utter¬ 
ance in reyard 1o the respondent has served to create a 
false impression in the public mind as to the respondent's 
standard of business ethics and general business conduct. 
The affiant submits that statements such as those made by 
the Honorable Commissioner in reference to tile respond¬ 
ent's position 011 said trade practice conference and other 
strictures publicly made against the respondent, are 

18 improper, prejudicial and unbecoming* in a public 
official whoso duty requires him to render an im¬ 
partial judgment on issues affecting tin* respondent coming 
before this Commission, and constitute a substantial effort 
to force the respondent into an inequitable position and 
under duress to abandon its proper legal rights and pro¬ 
tection to which it is entitled. 
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Further, the affiant ’ informed and believes that the 
said Honorable Commissioner has at sundry times per¬ 
mitted himself to consider alleged evidence and matters 
not of record in proceedings against the respon lent and 
has permitted these extra judicial facts and circumstances 
to influence and dictate his judgment to the preji dice and 
injury of the respondent. 

In support of the statements above made concerning the 
public utterances of the said Honorable Commissioner and 
evidencing the prejudice against the respondent to which 
reference has heretofore been made, the affiant submits as 
an incident a certain speech ma.de by the said honorable 
Commissioner in the < 'it of Washington, District of Co¬ 


lumbia, on or about the first day of March. 19*27. In order 
to truly reflect the relevancy of this incident, it is necessary 
to present somewhat in diet ail the attending circumstances. 

As the affiant is informed and believes, at about 2.30 
o’clock i\ M. on said fir.-4 day of March. 1927. : meeting 
was hold by an organization of that city, known as the 
Housekeeper's Alliance of Washington, in the 11 >me Eco¬ 
nomics Building at George Washington University, in con¬ 
junction with a class in Home Economics conducted by one 
Dr. Minna C. Denton, a member of 1 lie Faculty of said 
Washington University; that at said meeting the circum¬ 
stances hereinafter described took place, and the statements 
hereinafter set forth were made. 

That as affiant is informed and believes] the said 
19 meeting was called bv said Dr. Minna (1 Denton, 
that neither the respondent nor any of its Officers or 
agents was in any way concerned with the calling or hold¬ 
ing of this meeting nor did it have am* knowledge lin regard 
to the occurrences hereinafter related until they were re¬ 
ported to its subsequent thereto. 

The said meeting was in charge of one Mrs] William 
B. Chamberlin, President of the said Housekeepers’ 
Alliance and the minutes of the said meeting were kept 
bv one Mrs. Ilarvev W. Wiley, its Secretary. There were 

4 • • • 

present some twenty women, generally members of said 
organization and its guests. That the said Ijlonorable 
Commissioner had not been invited to this meeting but 
that he appeared there accompanied by a stenographer. 
Without announcing his name or the purpose ofj his visit, 
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1 lie >ai(i ('ommissioimr Humphrey asked a member present 
if in* miyht attend the meeting. On receiving an affirmative 
reply, he seated himself in the rear of the hall and listened 
to the proceedings., His companion took stenographic notes 
of tiie speeches, as your affiant is informed and believes, 
but did not take down the remarks of the Honorable Com¬ 
missioner himself. l The program of the meeting was in 
charge of the said Dr. Minna (\ Denton. 

On a blackboard in the front of the room was written 
tin* following: 


“Types of Baking Powder. 


1. Starch plus soda plus acid tartrate (Royal). 

:2. Starch plus soda plus acid phosphate (Rumford). 

M. Starch plus <oda plus alum ])!us acid phosphate (Calu¬ 
met, Davis, Bob White, I\ C)W 


'file first address was u*iven by Dr. Denton who discussed 
the so-called “bread trusts.“ In this reference was made 
to the investigation bv the r’ederal Trade Commission of 

v. % 

the activities of the Ward Food Products Company 
'20 and the Continental Baking Company, as well as to 
the cases conducted by the Department of Justice, 
and investigation by the United States Senate. The pend¬ 
ing status of these cases was discussed and interpreted. 
The second speaker was one Miss Iieien Woodward of 


Washington, D. C., a student at Washington University, 
who discussed the topic ‘“Egg - White in Baking Powder." 
In her remarks, direct reference was made to several bak¬ 
ing powder manufacturers, including tlie Calumet Baking- 
Powder Company, and the deceptive character of the so- 
called “water glass test" was explained by the speaker, 
who also gave an account of the result of her experiments 
in the determination of available carbon doxide in various 
baking powders, at different times and in comparison with 
results obtained bv the so-called “water glass test.” 

Following this, on remarks suggested by members of 
the audience, there was a brief discussion of alum baking- 
powders. 

Following other speakers, Mrs. Joseph H. Roe, another 
student of Home Economics, gave a brief outline of the 
baking powder cases as they had appeared before the Fed- 
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oral Trade Commission, referring particularly tci> Docket 
868, issued on application of self-rising flour companies 
against the Calumet PM !::• “order Company, and Docket 
1127 against the same respondent on the use of the so-called 
“water glass test." followed by a description of the prac¬ 
tice employed by demonstrators and sale-men of that Com¬ 
pany, which had been the basis of the (Targes in this pro¬ 
ceedings. 

The speaker continued with a reference 1o Docket 539 
before said Commission, wit is an explanation of the order 
issued against the Koval jinking idowder Company growing 
out of the Dr. Price Baking Powder label and trademark. 

The speaker next referred to tlie Ilyzou easy. Docket 
21 237, and the case against the Southern Manufactur¬ 

ing Company, known as Docket til7. Thereafter 
again she took up the proceeding known as Docket 540 
brought by the Commission against the Royal Baking Pow¬ 
der Company, explaining the charges and referring to the 
expert testimony submitted therein and the disposition of 
the case made by the Commission in its order of dismissal 
entered March 23rd. 1926, and its subsequent order made 
therein on July 7th, 1926. In her address this speaker 
further referred to the disapproval which the Federal 
Trade Commission had evince.I of the circulation of the 
report of Trial Examiner AvcriH, explaining in part that 
“one of the men in the offices of the Federal Trade Com¬ 
mission seemed to feel that this matter (referring to the 
report) was confidential until the ease is closed." 

On the completion by Mrs. Roc of her remarks, and be¬ 
fore Mrs. Chamberlin could introduce the nex| speaker, 
Commissioner Humphrey arose and after a fcjv prelimi¬ 
nary remarks continued with interruptions as indicated as 
follows (the underscoring in the quoted matterj is by the 
affiant): 

i 

“As a member of the Federal Trade Commissi :m 1 would 
like to say a few words, if 1 may bo permittee to do so. 
At first I want to take occasion to compliment Miss Denton 
on her very fair statement in regard to the broad trusts. 
/ am especially interested in that matter and in the hal¬ 
ing pointer controversy She gave a remarkably clear 
_ I 

* In printing, italics have been substituted for uiiderscorids. 

2—5030a ! 
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and full and fair statement, but is in error about the close 
of her statement in regard to the ease so iar as the ( on- 
tinental Faking Company is concerned. tha! ilu* Department 
of Justice’s case \vn> never pursued against that (Company. 
The fact about it is that 1 happen to have a copy ot the 
decree with me." 


)•> 


Dr. Denton then interrupted by asking: “Will the 
.gentleman please tell us winch Commissioner he is. ; 
The Commissioner j answered: “ i! umphrey," and con- 
tinued: “’This decree is against tlie.* Ward Food Froducts 
(tin* Ward Baking Co.. (ieuera* Baking’ ( <>., ( ontinental 
Baking (V>rporation. I nit»*d Baking Wo., ei<\ 1 he decree is 
against ail of them and is rxcimdingh broad and enjoins 
the (’ontinental Co. in this order." 

Dr. Denton again interrupted by saying: “It enjoins 
them from joining* with the other companies but does not 
enjoin them to dissolve individually, does i\ 

To which Commissioner Humphrey replied: “It is very 
broad and very sweeping. The Federal h radc Commission 
knew all about it audit was submitted to me before it was 
closed. 1 was in favor of dismissing it for two reasons. 
On November 23rd we dismissed the original complaint. 
That is, tiie majority .did it over my protest and the ease 
was dismissed. Then the Supreme Court decision came 
out in another case and we had no more power left with us. 

“/ con rerj) notch interested in hakinn potcclcr and I have 
read and heard so much about it that I can see it in my 
dreams. The onlv thing that 1 know that is verv bad about 

% V • 

baking - powder is the way the various companies who make 
it treat each other. They arc about as croaker} and con¬ 
temptible an out fit as pee bare errr had to deal with, and 
that includes them all. IVe want to protect the public. 
The Royal Baking Powder Company has been the chief 
one in the way. The others hare all agreed to come in and 
combine to settle their difficulties amicably. The Royal will 
not. I want to say this much about you, as house- 
23 wives, that I do not think any of you need to be 
uneasy about using - baking powder as far as baking 
is concerned. Xone of the powders are injurious and all 
arc equally bad. As an illustration. Royal lias been the 
most active, although Calumet has been close on their heels, 
about accusing each other. Royal was manufacturing and 


FEDERAL TRADE COM MISSION ET AL. 


19 


saying 


chmond, 

there. 


of alum 
is not in 
scientist. 


selling alum powders at the same time they were 
sucli terrible tilings about them.” 

One of the women in the audience asked: “What was the 
alum powder they made, what was the name of it ," 

Commissioner Humphrey, replying, said: '‘1 doijt‘1 know 
the name of it. It was made bv a eompanv in Ki 
Va. You can find it in the records. It is ali right 

"Then the Royal also said the phosphate powjder was 
made from the bones of dead horses, and yet they wjere mak¬ 
ing and selling I)r. Price's powder, which is a phosphate 
powder. ) on nee:/ only concern iiourselrcs about its ef¬ 
ficiency. It is not a scientific question anyway. it is a ques¬ 
tion that is in the common sense and common knowledge of 
everyone. Many people can not eat eggs, tomjatoes or 
strawberries, but is that any reason why we shoultjl discard 
them altogether '! These baking powder companies have 
millions of dollars to spend and yet none of them have 
ever been able to find a single case where the use 
has been harmful to anyone. In rieir of that fact it 
the realm of expert testimony and anyone, any 
who testifies to that fact lays himself open to criticism and 
it is merely a waste of time." 

Mrs. Harvey 'Wiley then said: "Dr. Wiley believes that 
alum is harmful." 

24 Commissioner Humphrey replied: "1 have never 
heard Dr. Wiley say that alum is harmful.]’ 

Dr. Denton said: "He said so in this very i[oom last 
night.” | 

Mrs. Wiley then said: "He has believed it fjor fifteen 
years.” j 

Commissioner Humphrey continued: "Alum !is in the 
common sense and noi in the scientific sense as jit is used 
in baking powder. There are many different aljums. To 
give you an illustration, suppose two companies] selling a 
certain kind of fats were in controversy. In law swine is 
cattle. It is held that a hog, in the legal sense pelongs to 
the same class as cattle. If you had a competitor, you 
could say that he was selling lard made from fat] of cattle, 
which would be true in the legal sense, but woujld be mis¬ 
leading. The alum in bakiny powder is, therefore, a par¬ 
ticular kind of alum and not the kind used in c scientific 
sense. 
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“The baking powder business *s ihe worst propaganda 
and I warn you ladies to watch out. if there are any ways 
or means of those companies getting hold of you, tluw will 
do it. So beware." 

Mrs. Chamberlin, presiding, thauke<I ('ommissioiier 
Humphrey tor talking and said had no idea that tile 
subject of baking powders would cause >o much con¬ 
troversy. 


An account of Commissioner iiumplirey\s address was 
carried in the public press, as an example of which ref 
erenee is made to the issue of the Washington Star of 
March 2nd, 1927. 

The aiiiant respect!uily '■u'umts that the statements above 
quoted made by Commissioner Humphrey on the occasion 
in question evidence a prejudice toward the re* 
23 spondent, disqualifying him. from acting in a judicial 
capacity to pass upon any issues affecting ihe re¬ 
spondent or in which this respondent lias an interest. 

The aiiiant furtherjspecifically avers that tin* stalenients 
of due Honorable Commissioner indicat; a purpose to seek 
opportunity to reflect upon tin* respondent. a pre-judgment 
on the merits at issue concerning the deleteriousness of 
alum as an ingredient of baking powder, an arbitrary dis¬ 
inclination to consider scientific and oilier relevant tc.-ti 
mony constituting the record upon which a judgment hear¬ 
ing upon the issues of Hoekm b40 % and tin* case at liar, 
should be based, an antagonism based on respondent's 
reluctance to waive its legal rights and to compromise such 
rights in a trade conference, a charge of a slanderous char¬ 
acter that respondent is om* of a group which is “as 
crooked and contemptible an out lit a< we (Federal 'Trade 
Commission) have ever had to deal with." a charge of a 
slanderous nature that respondent is tin* chief obstacle in 
the way of efforts made by the Federal Trade Commission 
in the protection of the public welfare, a determination 
that no baking powders are injurious or that all are in¬ 
jurious and that all are equally bad and a false statement 
that this respondent had engaged in the manufacture and 
sale of alum powders when the true facts and circumstances 
in regard to the incident to which the Honorable Commis¬ 
sioner referred, are fuliv a matter of record and were well 
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known !o tlio Honorable ' unnussirner, or shouldihavc been 

wHi known lo him had he read the record ol* the!testimonv 

«• 

submitted in Docket 540. 

in addition the adiant refers to that portion oj the Hon¬ 
orable (donunissiomer*s remarks in which he socket to relieve 
t*‘ie nianuincturers <>i* hakmy; powder usin^ aljuin as an 
ingredient ot the burden of the use of the word “ildum" and 
in support of this charge of bias and prejudice of 
2d the said Honorable (kwimissioner a^ain^t 1 lie re¬ 
spondent . re>t>eelfully submits that his expressions 
in this regard be considered in connection with ! le classifi¬ 
cation of bnkiiii; powder by the Federal Trade (knnniission 
itseli in its findings of fact muter Docket 52)9, and as well 
in the use of the term “alum'* by the Federal Thule Com¬ 
mission in its order issued duly 7th. 192(h in Docket 540, 
from which order no dissent was noted by Coniimissioner 
I lumphrey. 

in support of this averment above made, thalt the said 
Honorable Commissione** is .rejadioed against the ro>pond- 
e i 1 1 from information not in the record of Docket 540. but 
in his persona! possession, or to which lie has ijccess out¬ 
side of that record, the respondent respectfully! refers to 
the papers and motions tiled in Docket 540 and die petition 
tiled by the respondent in proceedings against tijio Federal 
Trade Connnissioji in the Supreme Court of the {district of 
Columbia. Particular reference is also made to the argu¬ 
ments of counsel in-fore the Commission in said Ijtockei 540, 
copies of which have hew. tiled ns an exhibit to a! motion in 
said cause. In this connection the affiant in bel[aif of the 
respondent respectfully calls the attention of t|ie present 
members of the Commission to the fact that they are prob¬ 
ably unfamiliar with the only argument made pfior to the 
dismissal of Docket -54 C namely that of March M. 192(1. and 
that Commissioner Hunt was not present upon said argu¬ 
ment and that all the other Commissioners who were there 
present have since retired, except Commissioner Hum¬ 
phrey, who alone dissented from the order of dismissal. 

The affiant further respect fully submits that oiji consider¬ 
ation of the facts herein set forth, that Commissioner 
Humphrey himself will undoubtedly admit the mhpropriety 
of bis continuing to sit in judgment in matters eon- 
27 cerning this respondent coming- before this Com¬ 
mission. 
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On behalf of respondent, therefore, the affiant sub- 
mits tms affidavit with Mas statement of facts in support 
ot the charges made then.in nnd prays that proper action 
be taken thereon by the 1‘Vdoral Trade Commission to the 
! T1< J lal t,lp Imiorabie Commissioner, to which reference 
has >een made herein, shai! no longer participate in the 
tmthei deliberations or decisions in matters and proceed- 
mss comm- before said Commission in which the respond¬ 
ent is a party or has ;i n interest. 

FRHDRRICK C. HITCH. 

Subscribed ami sworn to before me this Lffith day „f M nv , 


i/-8. 


C< >XR \i) (i AS( TIOTT, 

:<in/ f’ahhr. Qitr^n* ('ntnilfl . .Vo. o7(h 


Kxittbit B. 

I xited Stacks ok America: 

Before Federal Trade C 


ommissiou. 


Docket Xo.. 14DD. 

In the Matter of Ro\ a. Bmixo Powder Company 


Affidavit. 

( i()r Y\ as irr\’<rr> >n. 

DistI'ict of ( V)/ vmhia, ,<?.c : 

Amu, K. Wilrv. lW» tt lirst .inly worn. .Inpn** an. I snv S 

U-f if W 'V'*' . if<nis l >Iii.(.|>or' s Alliam-o of 

Wn-Won. I). <•.. mui Mitroii i. 11 ) 27 . wn* roeord. 

His -«yiy> "> up ®Wm*t»M.n. mnl Hint -lie is the ivilV 
Ot Doctor Ilarvoy \V. Wiley. 

The sai,! Housek:y,.erC Alliance held a meeting on. to 
-If. u.eis, day Of Alnreh. H»d7. with a Hass in Home Kco- 
nomies conduct ot! by F) r . Minna C. Denton, of Gooi-e 
Mashmgfoal mvorsity. The meeting was in charge of Mrs. 
U dhani F. ( Imml.■•rl.m. then president of the Housekeep- 
er s Alhanee. 1 he minutes of the meeting were kept bv 

tins affiant and Dr. Minna C. Denton was in charge of the 
program. 
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This affiant was prest: for the wliolc of the meeting and 
heard scheduled reports by Doctor Denton and students 
under her instruction on topics relating - to the so-called 
“Bread Trusts" and on various points of interest in con¬ 
nection with baking powder. One of the students gave a 
brief outline of the so-called “Baking Powder 
29 cases" before the Federal Trade Commission men¬ 
tioning. among - others. Docket ”>40 and giving a brief 
report on the charges, the ox perl testimony and die orders 
of the Commission in that case. The student also men¬ 
tioned the report of the Triad Examiner and gave an ac¬ 
count of Ihe status of the case at that time. At the con¬ 
clusion of the student's remarks and before the presiding 
officer introduced the next speaker Commissioner William 
H. Humphrey, who had been seated in the rear of the hall 
and was the only male visitor present, arose aijid made a 
few remarks. Soon after the meeting was over [the affiant 
examined a stenographic report of the meeting) and made 
additional notes. The stenographic report whielji appeared 
then to the affiant to be correct and which to the best of 
her present recollection is a true and accurate account of 
statements of Commissioner Humphrey and of questions 
and remark’s addres-ed to h'm. Is of the following tenor. 
! o wi t: ! 

“As a member of the Federal Trade Commission I 
would like to say a few words, if T may be permitted to do 
so. At first. 1 want to take occasion to compliment Aliss 
Denton on her very fair statement m regard tp the bread 
trusts. T am especially interested in that mailer and in the 
baking powder controversy. She gave a remarkably clear 
and full and fair statement, but is in error about the close 
of her statement in regard to ihe case so far as the Conti¬ 
nental Baking Co. is concerned. Hint the Department of 
Justice’s ease was never pursued against that Company. 
The fact about it is that 1 happen to have a copy of the 
decree with me." j 

Dr. Denton then interrupted by asking: “Wilj the gentle¬ 
man please'toll us which Commissioner hje is?" 

:>0 The Commissioner answered: “Humphrey,’* and 

continued: “This decree is against the [Ward Food 
Products Co., the Ward Baking Co., General Baking Co.. 
Continental Baking Corporation, United Baking Co., etc. 
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! lie decree is against all '.1 them and is exceeding broad 
and enjoins the (h>ntamniai (fo. in this order." 

Dr. Denton again interrupted I y saying: “It enjoins 
them 1 rom joining w ith the m;i*• »• companies but does not 
enjoin them to dis.-o.w ndi vibnaUv, does it T* 

!o winch Commissioner : I umpluvy rej)!!ed: “It is very 
broad and very swee; mg. > h • Tederai Trade (Commission 
knew all aooul \\ <. m: i t‘ v ;s subu.iUed io me before it was 
closed, t was i: i;?voi <n a msi an* w [or two reasons. ()n 
November 2hni w ewniiss-h tin* original eomj)laint. 'That 
is, tne majority did : 1 nvm* nay protect and the ease was dis¬ 
missed. Then the Supreme Conn decision came out in 
allot Her case and v. e had no more power iei t with ns. 

“I am very much iut* rest* a m making powder and 1 
have read and hoard so much about o that ! can see it in 
my dreams. The oniy ban- duo \ know that is very bad 
about baking powoer i- •!:■.• w; \ : lie various companies who 
make it treat each other. \ a« y are ai>oui as erooked and 
contemptible an mil fa as we ha\ e ever had to deal with, 
and that includes in -at ah. \. t want to protect the ])iiblie. 

I he Royal !>ak \ <g Rmwh r i rap uv inis been the chief one 
in the way. ; }•** otn-rs nan • ai! ngr ed to come in and com- 
bine to settle their : ifficult ie* amicably. "Die Koval will not. 

1 want to say inis much a non! nn as housewives, that I 
do not think an\ oi you mod to he uneasy about usi my bak- 
bill;' powder c* la: as :»a mug is concerned. Xono of 
•»1 the powders are iujnrhum am! all are epualiv bad. 

As an illuslrn u»n. Royal has been tin* most active, 
abhough i a.btm-'i has inm .<>•-* -,n their heels, about ac 
cubing each other. R >yn : w.: • manufae! rbiiy and selling 
alum powders at the same time they were saying such ter¬ 
rible things about them.*' 

One of the women in the audience asked: '‘What was the 
alum powder they mm ha what was the name of it ? ?? 

Commissioner IIum]fhrey 9 replying, said: “I don't know 
the name of u. it was made by a company in Richmond, 

A a. ^ on can ibid it in the recoi'ds. It is all right there. 

“'Ihen the Royal also said the phosphate powder was 
made from the norms o; uead Iiorses, and vet tliey were 
making and selling Dr. I Vice s powder, which is a plios- 
phate powder. You need not worry about the healthfulness 
or baking powder. A on only need concern yourselves about 
it< efficiency, it is not a scientific question anvwav, it is 
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;i question that is in tin- common sense and common 
edge of everyone. Many people can no! eat eggs, 1 
or strawberries, but is that any reason why we s 
card them altogether* these baking powder eo 
have millions of dollars to spend and yet none of th 
ever been able to find a single case where the use 
has been harmful to anyone. In view o! that fact 
in the realm of expert testimony and anyone, any > 
who testifies to that fact lays himself open to critic 
it is nit‘rely a waste o! time. 

Mrs. Haney Wiley then said: “Dr. Wiley beli< 

alum is harmful.'* 

Commissioner Humphrey replied: “1 have neve 
Dr. Wilev sav that alum is harmful. 
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:)2 Dr. Denton said: “lie said so in ill's ye 

last night.” 

Mrs. \\ ilev raided: “He has believed it lor fiftconj 

Commissioner ilumphrey tlien continued: “Ahjim is in 
j jj( i common sense and not in the scientific sense as ijt is used 
in baking powder. There are many different alums. To 
o'ivc '.on an illustration, suppose two companies felling a 
certain kind of fats were in controversy. In law Jswine is 
cattle. It is held that a hog. in the legal sense belongs to 
the same class as cattle. If von had a competitor, \jou could 
sav that he was selling lard made from iat of cattje, which 
would he true in the h“gal sense, hut would he misleading. 
The iilum in bilking powder, iheretore, is a particular kind 
of alum and not the kind used in a scientific sense. 

“The bilking powder business the worst propaganda 
and 1 warn von ladies to watch out. T1 there are anx xxaxs 


or moans of these companies getting hold of you. 
do it. So beware.” 


thee will 


en. The 
doled on 


There were present approximately twenty worn 
speech of Commissioner Humphrey was not sehe 
the program and was unexpected. His statements were 
delivered forcefully and without hesitation. 

AXXA K. WILE 
(Mas. HARVEY W. AVIlLEY.) 


Subscribed and sworn to before me this 26th dax 


SARAH E. MORI? 
Notary Publi 


of May: 
S, 

\ D. C. 
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r.VTTKD S r \ -!•'> OP \ AIKPICA : 

Before Federal Trade Commission. 

Docket No., 145)9. 

In iIn* Matter oi lee \i. 1 *ows>i: Pompana. 

inri:!(il .1 /ji'lorit. 

City of Washington. 

District of ( f Hitthifl' a .'.* 

Frederick (iliich. being first duly sworn, deposes and 
says that: 

lie is Vice-Presiden: of i he Koval Baking Powder Com¬ 
pany. a corporation, and is : he duly authorized agent of 
said corporation to make this supplemental affidavit on its 
behalf. 

Information has come to the officers and agents of said 
cornuanv. concerning acts of Commissioner William E. 
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orations of the Federal Trade* Commission in regard 
thereto. 

In support of the above statement the affiant avers that 
he is informed that the said William E. Humphrey has 
sought to give publication through newspapers of wide cir¬ 
culation to certain false statements concerning this respond¬ 
ent and that certain parts of said statements made by said 
William E. Humphrey to press representatives have been 
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publisher!. Typical example* of said publication are hereto 
attached as Exhibits 1, 2 and 3. ! 

Said exhibits by this reference are incorporated herein 
and made a part of this affidavit. 

The affiant particularly refers to a statement 'attributed 
to said William E. Humphrey concerning the afficjavit here¬ 
tofore tiled by this affiant by which this affiant is] informed 
and believes said Commissioner Humphrey said 1 

“The whole purpose of the criticism is If) delay and pre¬ 
vent the case against the company from coming]to trial.” 
(Exhibit 2.) ! 

and to a certain other statement attributed to! Commis¬ 
sioner Humphrey concerning said affidavit heretofore filed 
by this affiant in which this affiant believes Commissioner 
Humphrey said: 

“It is just another dilatory move on their part to stall 
off action.” (Exhibit 1 .) j 

The affiant avers that in the opinion of the respondent 
said statements are improper and further indicate the 
prejudice of said Commissioner Humphrey against this 
respondent for the following reasons: 

1. The said statements are voluntary declarations giving 

improper discussion to a matter now pendjing before 
3b the Federal Trade Commission and still undeter¬ 
mined by said Commission. 

2. The said statements are unsupported, unverified and 
make false charges against the good faith of thl* respond¬ 
ent and this affiant in filing said affidavit of prejudice. 

3. The said statements are derogatory and prejudicial 
in that there is contained therein an implicating that the 
respondent is not entitled under law to file and jsecure de¬ 
cision on matters such as set forth in the affidavits hereto¬ 
fore filed herein. 

4. The said statements are misleading in implying that 
any proper proceedings of the Federal Trade Commission 
would be delayed by reason of Commissioner Humphrey's 
retirement from this case. 

b. The said statements are made in an improper manner, 
by oral interview to press representatives, and ]not under 
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*• 1 ' ■ 1 !| • i! n:i. . believes and so avers that the 

ui»o\e fj noted - w< ve made by Commissioner Hum¬ 
phrey he ; -pose was to injure the respondent. 

1 - u * r:: ° , : nr(> false, misleading and im¬ 

proper I or the following reasons: 

1. Saitl statements are in discussion of and indicate de- 

( / ,si,,non mattei-s pending before the Commission and a wail¬ 
ing formal decision. 
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2. Said statements falsely imply that on two occasions 
'hi.- i -'spondmil has 1 on found guilty l>y the Commission 

on charges of unfair ]>radu 

;> said statements refer to matters outside the present 
proceeding and falsely nmivseul Hm elToct of the lecisions 
j, y jia’u'.'s of i lie Supreme Court of the Dislrief of Columbia 
in ill!,.: her case, in that (a) no judgment of said court lias 
affirmed an order of the Commission finding the respondent 
u-uiltv of unfair praetices: (no such order is in- 
;’7 Nol ’cd iu the ease orcs.-nbC ■<> said courl and no 
order of said court has dim-lad ihe Conmjission to 
prosecute this respondent. The members of the Federal 
Trade Comma sion who lta> corn ' hec him sai i 

proceeding was instituted in the said court are respectfully 
referred to the memorandum opinions ot ( hiel Justice 
Walter I. McCoy and of Justice A. A. Hoehling. 

-!. Said statements inrpvo'perly make public information 
concerning an alleged application tor a third complaint 
witli injurv to respondent and in delation ot the rules of 

tI k* Commission. . , . . 

Without attempting *•> present in J ;!s eas, a full uis- 
cussion of the questions and decisions in otuer eases, the 
aliiant respectfully refers the Commission to its own rec¬ 
ord's in Docket 540, o its ov. n rul ■■ and to the records of 
t!ic Court of Appeals of th • lb's:riel o ( olumoia in Appeal 
Xo. 4740 from which the falsity am impropriety ot said 
statements of Commissioner Hnni])lnvy will readily ap¬ 
pear. 

The affiant avers that the 'enor of ihe said voluntary 
remarks indicates an attitude of prejudice and: positive 
antagonism. 

On behalf of the respondent the ainanl reaffirm?- the 
allegations of the affidavit heretofore idled and avers that 
said affidavit was filed in good faith and for the purpose 
of securing prompt decision on the merits i>. tlie questions 

therein raised. 

In further support oi its charges ol ovejudee on the 
j,art of Commissioner Humphrey a gains: tins respondent, 
the respondent through this affiant refers to a eeitaiu otliei 
statement attributed to ('omniissioner Humphrey m cer¬ 
tain newspapers and appearing in Fxhibit 2 hereto at¬ 
tached as follows: 
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•• In his reply io the attempt lo m elude the Commissioner 
from participation .in the Trade Commission's inquiry into 
alleged uni’iiir mellmd.-. of competition pursued hy 
38 the baking powder concern. tin* (’ommissioner today 
declared: 

“ *1 expressed my profound respect for .Mi’s. W iley that 
in this day's fashion her skirts tire sufficiently wide for 
not only the worthy doctor, but the Royal Baking Powder 
Co., to hide behind.' 


The affiant avers that in the opinion of the respondent 
said voluntary statement by said Commissioner Humphrey, 
made for the purpose of publication in newspapers of the 
country, is improper and further indicates prejudice on 
the part of said Coipmissiorier against this respondent for 
the following reasons: 

1. It is an attempt to reflect on the veracity and integrity 
of an affiant by ridicule and sarcasm, but without assuming 
the responsibilities and burdens of an answer under oath. 

2. It is an expression of opinion on a matter now pending 
before the Federal Trade Commission and still undeter¬ 
mined by said Commission, by falsely implying that this 
respondent seeks to.evade responsibility for its acts. 

3. It is an attempt by a species of intimidation of wit¬ 
nesses to hamper this respondent in securing testimony 
from witnesses necessary to its defense against charges 
made by the Federal Trade Commission. 

4. The said statements are believed by this respondent 
and this affiant to have been made for no other purpose 
than to injure this respondent in its trade and business. 

On behalf of the Royal Baking Powder Company the 
affiant reaffirms its faith in the veracity and integrity of 
the persons whose affidavits have been filed by the respond¬ 
ent and respectfully submits to the Honorable Commission 
that the charges contained in said affidavits should be 
answered only in a written statement made under oath and 
filed with the Commission and that until said affi- 
39 davits are controverted in documents of equal 
dignity the statements must stand as unimpeaehed 
and confessed. 
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The respondent pray hut die ('omuussion ipve to the 
afihmts the protection an-! consideration which is visually 

* ^ i 

accorded to a witness on the stand. ! 

The afliant respectfully submits that the acts herein de¬ 
scribed furnish competitors of the Royal Raking Ijowdor 
Company witii improper means cf competition and there¬ 
fore prays that this ('ommission by \\< proper orders re¬ 
quire cessation from these unfair methods of prosecution. 

The afliant therefore suhmits thi< supplemental affidavit 
with exhibits and statements of facts in support jof tin* 
charges heretofore made and on behalf of the respondent 
respectfully prays that proper action he taken hereon by the 
Federal Trade Commission, as soon as the convenience of 
said Commission permits, to die end that the said William 
E. Humphrey shall no loader participate in the further 
deliberations or decisions in matters and proceedings eom- 
in<>* before said ('ommission in which this respondent is 
a parte or lias an interest. j 

FREDERICK C. HITCH. 


Subscribed and sworn to before me this 4th day pf June, 


NOTARIAL SEAL, j 


SARAH E. MORRIS, 

Xotanj Public , jD. C. 


40 Exhibit 1. ! 

j 

Journal of Commerce, Xew York City, June 2, 1928. 

i 

Koval Aims to Oust Humphrey in Baking Powder 

Complaints. 

Prejudice Against Company Charged in Affidavit Xaming 

Chairman. j 

Trade Board Head Sees Aim to Stall Action. 

Commission Urged to Demand Official’s Withdrawal or 
Decide Whether He Sit in Case. 


(Bureau of the Journal of Commerce.) j 

I 

Washington, June 1.—Prejudice against the Koval Bak¬ 
ing Powder Co. was today charged to Chairman William 
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koyai. baking pow;>s:r company vs. 


V. T I am] n \ !V <•!* tile Kedora ! ! Yl.A * v OIP. ill isslOll by L" l'Ovi- 

<n-iek C. vicepresident of the Koyai Baking Powder 

Co.: Mrs. Harvey \Y. Wiley. secretary of toe House- 
ke<.-p«-r>“ Alliance. and 'Mario D. Dillingham, a member of 
iHa; nrgaui/a!ion. Humphrey's alleged prejudice is said 
to exist to -men an extent as to make him “unable to give 
l!ie l>i nv t:i oi fair and impartial eonsidoration to com¬ 
plaints pending which allege imfair method* of competition 
by the company." 

The affidavit is in the usual form employed in court pro 
cede re w lien charges are presented that a judge sitting* 
upon any particular case is prejudiced against one ot the 
parties to that proceeding, it is approximately ol four¬ 
teen tvpewritlen pages couched in legal verbiage, and con¬ 
tain- a prayer to the commission suggesting that Mr. 
Humphrey either withdraw from the case* or tin* commis¬ 
sion determine whether he should sit in judgment thereon. 

The charges are based on statements alleged to have 
been made by Chairman Humphrey in March, ld’27, on the 
occasion of an address delivered by him before a class in 
home economic- at (ieorge Washington Pniversity in this 
city. It develop- that Dr. Minna C. Denton, instructor in 
home economies, assigned some of her students to certain 
duties, including an investigation of baking powders, their 
effect in cookery, etc. Humphrey was present on the occa¬ 
sion of the presentation of the several reports that had 
been called for by Dr. Denton. Mrs. Wiley ([noted the 
commissioner as having attacked tile baking powder com 
pany, stating that he called Koyai “about as crooked and 
contemptible an outfit as we have ever had to deal with, and 
that includes them all." 

Continuing, Humphrey further was quoted as saying, in 

reference to attempts made by the commission to protect 

the public, “that the Koyai Baking Powder Co. has been 

the chief one in the way—the others have all agreed to 

come in and combine ito settle their difficulties amicable: 

the Roval will not." 

♦ 

Tlioso directly concerned in the matter were rather reti¬ 
cent tonight, the parties to the affidavit declining- to com¬ 
ment upon it. and Commissioner Humphrey stating that 
he would not like to discuss it at this time. He stated that 
he had read the affidavit, adding that it was of a character 
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that is frequently presented in eases at court. Beyond the 
brief statement, ‘‘It is just another dilatory movelon their 
part to stall off action.'’ Chairman Humphrey v.jonld not 
indicate what lie would do in the matter. 


41 Exhibit 2. j 

The Evening Star, Washington, I). (\. Juno 2,j 1928’. 

Humphrey Replies to Formal Attack. 

I 

i 

Federal Trade (’ommissioner Hits Criticism oti Baking 

Powder Firm and Mrs. Wiley. 

The attack by an official of the Royal Baking] Powder 
Co., and Mrs. Harvey W. Wiley, wife of the food special¬ 
ist, against Commissioner William E. Humphrey of the 
Federal Trade Commission drew from the Comijnissioner 
today a sharp retort in which he charged “the whole pur¬ 
pose of the criticism is to delay and prevent j the ease 
against the company from coming to trial.” 

Affidavits filed by Frederick C. Hitch, vice-prejsident of 
the company; Mrs. Wiley, secretary of the Housekeepers’ 
Alliance, and Mrs. Marie B. (lillingham a membjer of the 
alliance, made public yesterday, were in the hanjls of the 
commission today and were understood to be ipuler the 
serutinv of the chief counsel's office. 

Refuses to Discuss (Also. 

In his reply to the attempt to exclude the commissioner 
from participation in ihe Trade Commission's inquiry into 
alleged unfair methods of competition pursued by the bak¬ 
ing powder concern the commissioner today declared: 

“I expressed my profound respect for Mrs. Mid ley that 
in this day’s fashion her skirts are sufficiently wi<jle for not 
only the worthy doctor, but the Royal Baking Pojwder Co., 
to hide behind.” The commissioner would not discuss the 
present case against the company 

Cites Speech in 1927. 

j 

The affidavits charging prejudice on the part oi‘ the (‘om¬ 
missioner declared that he had attacked the Royal Baking 

3—5030a 
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Powder Co., in an address March. 1927, before a borne eco¬ 
nomies class in George Washington University here. Mrs. 
"Wiley's affidavit quoted the commissioner as saying the 
Koval company was ‘‘about as crooked and contemptible 
an outfit as we have ever had to deal with, and that includes 
them all." 

His address. Mrs. "Wiley said, continued: “The others 
have all agreed to come in and combine to settle their diffi¬ 
culties amicably. The Koval will not.” The affidavit filed 
by Hitch said that Humphrey was “disqualified to sit in 
any proceedings in which the Koval Taking Powder Co. 
was interested." 

Mrs. Gillingham. who also signed the affidavits, declined 
today to make further comment than was included in her 
signed statement. 

42 Exhibit 3. 

The United States Daily, Washington, D. 0., June 4, 192S. 

Prejudice in Case on Baking Powder Trade is Charged. 

Commissioner Humphrey Keplies That Allegations are 

Device to Delav Proceedings. 


Three affidavits relating to remarks alleged to have been 
made by the chairman of the Federal Trade Commission, 
"William E. Humphrey, in connection with the Koval Bak¬ 
ing Powder cases, have been filed with the Commission. 
One of them, sworn to by the vice-president of the Royal 
Baikng Powder Company, Frederick C. Hitch, charges that 
Commissioner Humphrey has shown himself by these re¬ 
marks to be “prejudiced" against the corporation. 

The other two affidavits bear the signatures of Mrs. Har¬ 
vey "Wiley, former recording secretary, and Marie B. Gil¬ 
lingham, secretary of the Housekeepers' Alliance of Wash¬ 
ington. I). C. They quote Mr. Humphrey as having made 
the following remarks while visiting a joint meeting of the 
Housekeepers' Alliance with a class in home economics of 
George Washington University on March 1, 1927: 

“I am very much interested in baking power and I have 
read and heard so much about it that I can see it in my 
dreams. The only thing that I know that is very bad 
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about baking powder is 1 lie way the various vornjpanies who 
make it treat each other. "They arc about as crooked and 
contemptible an outlii as we have ever had toj deal with, 
and that includes 1 hem all/' 

“We want to protect the public. The Koj'al Bakins? 
Powder Company lias been tile child* one in thejway. The 
ot hers have* all agreed to come in and combine tojseltle their 
difficulties amicably. The Koval will not. I want to say this 
much to you, as housewives, that 1 do not think [any of you 
need to he uneasy about using baking powder asjfar as bak¬ 
ing is concerned. Xone of the powders art* injuri]ous and all 
are equally had. As an illust rat ion. Royal has ben the most 
active, although Calumol has been close on their heels, 
about accusing each other. Royal was manufacturing and 
selling - alum powders at about Ihe same time they were 
saving-such had things about them." 

Discussion on Alum. 


A discussion by Commissioner Ilumnhrey is then quoted 
in both Mrs. 'Wiley’s and Mrs. (lillinyham’s affidavits. 
Mrs. "Wiley is said to have stated that Dr. Wiley believes 
alum is harmful, and Commissioner Humphrey is quoted 
as saying that tho alum in baking powder is “a particular 
kind” and not harmful. 

“The baking- powder business." Mr. Humphrey is fur¬ 
ther quoted, “is Ihe worst propaganda and lj warn you 
ladies to watch out. If there are anv wavs oj- means of 

I 

these companies yetting- hold of you, they will] do it. So 
beware.” The remarks, the affidavits declare!. were not 
scheduled on the program and were unexpected by the audi¬ 
ence. They were made “forcefully, with emphasis and 
without hesitation," it is stated. 

Mr. Hitch’s affidavit states lhal information coming- to 
the Royal Baking Powder Company's officers shows “that 
Commissioner William F. Humphrey, at present a mem¬ 
ber of the Federal Trade Commission, is to such an extent 
prejudiced against the corporation, its officers and agents, 
as to be unable to give this respondent the benefit 
43 of fair and impartial consideration in jjmy matter 
relating to its trade and business and on this account 
is disqualified to sit in judgment in any proceeding in which 
this respondent is a party or lias an interest.”! 


royal baking powder company vs. 


Mr. Humphrey Replies. 

Replying to tlu* affidavit Commissioner Humphrey stated 
orally June 2 that it was a “device for stalling and keeping 
from trial" proceedings which have been taken by the 
Federal Trade Commission against the Koval Baking- Com¬ 
pany. Hi* said the affidavits were “without legal reason or 
intelligence." 

Commissioner Humphrey declared that the Commission 
has found against the company in two orders charging it 
with “false and misleading advertising." One of these 
orders has been affirmed by the Supreme Court of the Dis¬ 
trict of Columbia, upon appeal by the company, he said. 
Similar action resulted in the second series of charges 
made by the Commission against the company, he con¬ 
tinued. the District Supreme Court sending back an order 
to the Commission to proceed further. 

An application for a third complaint along the same line 
has been received by the Commission. Mr. Humphrey 
added. lie declared that he “never knew of prejudice 
being charged when a decision is rendered in favor of a 
defendant." Ifc declared also that his statement that other 
companies were willing to join in a trade practice confer¬ 
ence* on the baking powder industry was entirely true. 

“The whole purpose." said Mr. Humphrey, “is to delay 
and prevent the case from coming to trial." 

44 Exhibit D. 

United States of America: 

Before Federal Trade Commission. 

At a regular session of the Federal Trade Commission, 
held at its office, in the City of "Washington, D. C., on the 
11th day of June. A. I).. 1928. 

Present: William F. Humphrey, Chairman; Abram F. 
Myers, Edgar A. McCulloch. Garland S. Ferguson, Jr., C. 
W. Hunt. Commissioners. 

Docket Xo., 1499. 

In the Matter of Royal Baking Powder Company. 

Order Overruling Motion to Dismiss Complaint . 

The above case coming on for consideration before the 
Commission on the Sth day of June, 1928, on the certain 
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pleading filed by respondent on May 17, 192S, and [denomi¬ 
nated by it as “Motion to Dismiss the Complaint),” with¬ 
out brief or argument by Counsel for the Commission, or 
Counsel for respondent, and the Commission having duly 
considered said motion and being fully advised in tjie prem¬ 
ises, it is by the Commission ordered a< follows: I 

First. That so much of said motion as asjis that a 
45 time be fixed for oral argument on said mjotion, be 
and the same hereby is. overruled. 

Second. That so much of said motion as asks!that the 
complaint in this proceeding be dismissed, be, andkhe same 
hereby is, overruled. 

Third. That so much of said motion as asks thajt time be 
granted to respondent in which to plead over tojthe com¬ 
plaint and file answer thereto, lie. and the same ljiereby is, 
granted in part only, to wit: That respondent! be, and 

herein* is. granted until the 9th dav of dulv, 192 s1 ! to plead 
* ' . . . . * ' I 

over to the complaint herein and tile its answer thereto. 

Bv the Commission: 

OTIS ?>. JOHXSCj)X. 

Secretary. 

4fi Exhibit E. j 

United States of America: 

I 

Before Federal Trade Commission, j 
Docket Xo., 149!). j 

i 

In the Matter of Koval Baking Powder Company. 

Motion. 

Comes now the Royal Baking Powder Company, respond¬ 
ent herein, without waiving but reserving to itsejf any and 
all exceptions which can or may lie taken to any!irregular¬ 
ity, impropriety or lack of jurisdiction of thje Federal 
Trade Commission in proceedings under the complaint filed 
herein, or upon the facts therein alleged, and Specifically 
reserving any and all rights which may be claimjed. and all 
defenses which may be made because of defector irreg¬ 
ularities in the issuance of said complaint or appearing on 
the face of said pleading, and reserving the riglijt hereafter 
to plead to said complaint in such manner as [it may be 
advised, and. by its counsel, respectfully moved this Hon¬ 
orable Commission— 
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1. To pass upon.and docido i*««• matters presented to 
this Ilonorahh* rommissioii in t\v«> curtain petitions in the 
iorrn ot affidavits <>1 nivjiuiir;‘ heretofore tiled herein bv 
this respondent and to render derision upon the prayers in 
said pleadings contained. 

2. Thereafter to vacate and set aside the order of this 
Honorable ('ommission. issued dune 11th, 103S denying 
the motion of this ■ respondent !<> dismiss the complaint 

herein: to grant a hearing on said motion and to per- 
47 mit this respondent to hie a hrief in support thereof. 

3. To grant thirty days time after notice of de¬ 
cision on this motion in which this respondent may plead 
over to the complaint herein, if further pleading be re¬ 
quired. 

In support of the above motion the respondent respect¬ 
fully shows that : 

1. On Thursday. May 31. ir>2S. a certain pot it ion in the 
form of an affidavit was filed on behalf of the respondent 
in which it was charged, on reasons therein stated, that 
Commissioner 'William la. Humphrey is so prejudiced 
against this respondent as to be unable to give impartial 
consideration to matters affecting it. as therein set forth. 
In said pleading certain prayers for relief were presented 
on behalf of the respondent and two supporting affidavits 
were filed. 

2. After said affidavits were called to the attention of the 
Commission, statements in reply thereto were published in 
newspapers by Commissioner Humphrey and on said state¬ 
ments a further petition in the form of a supplemental affi¬ 
davit was tiled on Monday, dune 4. IdiiS. in which the re¬ 
spondent renewed it'- prayers for relief. 

3. Subsequent to the tiling of said pleadings, and prior 
to the announcement of decision on the prayers therein con¬ 
tained, the order denying the motion to dismiss the com¬ 
plaint was issued oii| dune 11 ill. 1'd‘dS. at a session of the 
Commission at which, as is recited in said order. Commis¬ 
sioner Humphrey was present. 

Respect fully submitted, 

WILLIAM A. MOORE, 
i Attorney for Respondent. 

MATTHEW E. O'BE I EX, 

MATTHEW II. O’BRIEN. 

SAMUEL W. FORDYCE, 

Of Counsel. 
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Exhibit F. 


United States of America: 


Before Federal Trade Commission. j 

i 

At a regular session of the Federal Trade Commission, 
held at its office, in the City of Washington. B. (t, on the 
2(>th day of June. A. D., 1928. j 

Present: William E. Humphrey, Chairman: Ajbram F. 
Myers. Edgar A. McCulloch. Garland S. Ferguson, Jr., 
C. W. Hunt, Commissioners. J 

Docket Xo. 1499. j 

I 

In the Matter of IIoyal Baking Powder Company. 

! 

I 

i 

Order Postponing Action on Tiro Pertain Motions and 
Denning One Pertain Motion Filed \nj Respondent. 

i 

i 

The above case came on for consideration before the 
Commission on this, the 22nd day of June, 1928, upon cer¬ 
tain motions heretofore filed in this case by respondent. 
Royal Baking Powder Company, to wit: | 

1. Affidavits and motion to disqualify Commissioner 
Humphrey to participate in the further consideration of 
this case, filed May 31, 1928. ! 

49 2. Supplemental affidavit and motion to disqualify 

Commissioner Humphrey to participate in the fur¬ 
ther consideration of this case, filed June 4, 192fb 
3. Motion: (1) To vacate and set aside the Commission's 
order issued June 11. 1928. denying respondent*s [motion to 
dismiss the complaint in this case, and (2) to gj-ant addi¬ 
tional time to respondent to plead over to the {complaint 
herein and file answer thereto. 

And now the Commission having fully considered each 
of said motions, and being fully advised in the premises as 
to each of said motions, decides and orders as fallows: 

It is Ordered that the consideration of said affidavits 
and motion filed May 31, 1928, be, and the same {hereby is, 
postponed until the final hearing of the case. 

It is Further Ordered that the consideration off said sup¬ 
plemental affidavit and motion filed June 4, 19^8, be, and 
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the same hereby is. postponed until the final hearing of the 
ease. 

II is Further Ordere 7 that the motion filed June 10, 192S, 
to vacate the Commission's said order dated June 11, 1928, 
and to grant additional time to plead over to the complaint 
herein and file ansxyer thereto, be, and the same hereby is, 
denied. 

It is Further Ordered that this case proceed in regular 
course. 

Bv the Commission. 

* 

\ OTIS B. JOHNSON, 

Secretary. 
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Hide to Shote Cause. 


Filed June 30, 1028. 


This cause coming, on to be heard on petition for writ of 
mandamus against the respondents herein, Federal Trade 
Commission. William F. Humphrey. C. TV. Hunt. Abram 
F. Myers, Edgar A. McCulloch and Garland S. Ferguson, 
it is by the Court this 30th day of June, 1928, 

Oredered 

That the respondents. Federal Trade Commission, Wil¬ 
liam E. Humphrey, C. TV. Hunt, Abram F. Myers, Edgar A. 
McCulloch and Garland S. Ferguson, and each of them, be 
and they hereby are required to appear before this court on 
the 12th dav of Juiv, 1028, and show cause, if anv they have, 
why a writ of maud;amus as prayed in the petition filed 
herein should not issue. 

JENNINGS BAILEY, 

J ustice. 


Marshal's Return. 

Served a copy of the within rule on Federal Trade Com¬ 
mission by Otis C. Johnson, Secty., personally, June 30, 
1028: Abram F. Myers and Edward A. McCulloch each 
personally June 30, 1928; TVm. E. Humphrey personally 
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July 5, 192S: C. AV. Hum and Garland S. Ferguson not to 
bo found July 12. 1928. 

EDGAR C. SNYDER, j 

V. S. Marsha! in and j for 

the Dist. of Columbia, 
By JAMES AI AG RED ER, 

Deputy V. S. Marshal. 



51 Respondents’ Amended Answer and Return. 

Filed Julv 25, 1928. ! 

* * # # * # | * 

To the Honorable the Justices of the Supreme! Court of 
the District of Columbia: j 

The amended answer and return of the above-jnamed re¬ 
spondents to the petition of the above-named [petitioner 

filed pursuant to leave of court first had and obtained. 

! 

Said respondents now, and at all times hereafter, saving 
and reserving unto themselves all and all manncjr of bene¬ 
fits and advantages of exception which may bj? had and 
taken to the many errors, uncertainties, imperfections and 
insufficiencies in the petitioner's petition contained, for an¬ 
swer thereunto, answering, say: 

1. They admit the allegations of paragraph l.J 

2. They admit the allegations of paragraph 2.! 

3. Answering the averments of paragraph 3, respondents 
state that they have no knowledge of the extent and charac¬ 
ter of the business carried on by the petitioner, or of its 
advertising and other competitive activities except such as 
they have gained from the records and files of the Federal 


Trade Commission in certain 


proceedings heretofore and 


now pending against the petitioner before the Federal 
Trade Commission, said Federal Trade Commission being 


hereinafter referred to and designated as “thje Commis¬ 
sion.” One such proceedings is a certain complhint issued 
at a former time against petitioner by the Commission, 
upon which in due course an order to cease and Resist from 
the unfair methods of competition charged in| said com¬ 
plaint, was issued by the Commission and served 
52 upon petitioner. Thereafter the petitioner herein 
filed in the proper Circuit Court of Appeals a peti¬ 
tion against the commission asking a decree of! that court 
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vacating such order to cease and desist. In said case in 
due process said court made and entered its decree affirm¬ 
ing said cease and desist order, and in the opinion on which 
its said decree was based adjudged that petitioner as 
charged in said complaint, had been making nse of “dis¬ 
honest practices” and “dishonest devices”, constituting 
unfair and unlawful methods of competition in commerce. 
Said opinion and decree of said court are recorded in the 
case of Royal Raking Powder Company vs. Federal Trade 
Commission. 2*1 Federal Reporter at pages 744 to 753, 
both inclusive. Said opinion sets forth in detail the mis¬ 
leading and deceptive practices so charged, found and ad¬ 
judicated. and the same is by reference thereto hereby made 
a part of this paragraph of answer and return. 

The other proceedings last above referred to are the 
Docket Xo. 54o and the Docket No. 141*9 alleged and referred 
to in the petition herein in each of which several cases cer¬ 
tain alleged unfair methods of competition are charged 
against the petitioner by the commission, after the Com¬ 
mission. upon investigation, had concluded that the facts 
so learned by the Commission warranted its belief that 
petitioner herein was using unfair methods of competition 
in commerce and that a proceeding by it in that respect 
would be to the interest of the public. Said two proceed¬ 
ings have not as yet proceeded to findings of fact. 

4. Answering the averments of paragraph 4. respondents 
admit that the commission has so far as relates to the case, 
Docket 1491*. now pending, the certain, specific and limited 
powers defined in Section 5 of “An Act To create a Federal 
Trade Commission, to define its powers and duties, 
55 and for other purposes", approved September 2b, 
1914. Fnder the provisions of said Section 5, as con¬ 
strued be the courts, the findings of fact made bv the Com- 
mission upon facts in issue are conclusive, if supported by 
substantial competent evidence, and if the record shows that 
the respondent has had the benefit of a fair trial; but not 
otherwise. The courts do not sustain findings based on in¬ 
competent or irrelevant evidence; and they make additional 
findings in case the evidence establishes additional material 
facts not found by the Commission. In case competent ma¬ 
terial evidence has been excluded by the Commission, the 
courts remand the case to the Commission with directions 
to admit the same; and the courts safeguard the rights of 


i 
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a respondent to the end dial the respondent may have the 
benefit of a fair trial of the facts at issue. j 

5. Answering the averments of paragraph 5, respondents 
state that they admit that the Commission issued against 
the petitioner a certain complaint in said proceeding. Docket 
Xo. 1499, but do not admit the allegations of the petition 
as to its allegations. A copy of said complaint is attached 
hereto, marked “Exhibit A" and is by reference! thereto 
hereby made a part of this answer and return. | 

(i. Answering the averments of paragraph (3, Respond¬ 
ents say that they admit that petitioner herein tihld, as al¬ 
leged. a certain motion to dismiss the complaint in Docket 
Xo. 1499. 

7, S and 9. Answering the averments of paragraph 7, 8 
and 9, respondents admit that petitioner, as allegejd in said 
paragraphs, filed the affidavits of prejudice executed by 
Frederick C. Hitch, Vice President of the petitioner 
54 herein,—Royal Baking Powder Company, j and cer¬ 

tain affidavits by Mrs. Harvey V*. Wiley {and Mrs. 
George B. Gillingham, as set forth in Exhibits {A and B 
filed with the petition herein. j 

10. Answering the averments of paragraph 10, re¬ 

spondents admit the filing by Petitioner in Packet Xo. 
1499 of a supplemental affidavit of prejudice as (shown by 
Exhibit C filed with the petition herein. i 

11. Answering the averments of paragraph 11 j. respond¬ 
ents state that Commissioner Humphrey did njof, at the 
times of the making of the certain statements (alleged to 
have been made by him, speak front notes previously pre¬ 
pared for the purpose, nor did he then or thereafter make 
memoranda of the statements made by him. (He is not 
able to say with accuracy or certainty just what portion or 
portions of the allegations as to his alleged .statements 
were actually made by him, but respondents a're willing 
that, for the purposes of this answer and returaj it may be 
taken as true, without proof, that Commissioner Humphrey 
made statements in substance as so alleged. | 

12. Answering the averments of paragraph ijh respond¬ 
ents admit that on the 11th day of dune, 1928, the Commis¬ 


sion made and entered the certain order alleged, as the 
same appears in Exhibit D filed with the pet it (ion herein. 

13. Answering the averments of paragraph lf», respond¬ 
ents admit the allegations of said paragraph. | 
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14. Answering the averments of paragraph 14, respond¬ 
ents admit the tiling of the motion alleged as the same ap¬ 
pears in Exhibit E. iiled with the petitioner herein. 

1 5. Answering the averments of paragraph 15, respond¬ 
ents admit 1 lie allegations of said paragraph. 

55 1 (>. Answering the averments of paragraph Hi, re- 

respondents repeat the admission made in relation 
to paragraph 15 of the petition, but deny any other al¬ 
legations of paragraph Hi, the remaining allegations 
thereof being a mere erroneous construction of the order 

of the Commission as shown bv Exhibit E liled with the 

% 

petition herein. 

Said order, upon its face, shows that the Commission 
gave consideration to the affidavit of prejudice, the supple¬ 
mental affidavit of prejudice, and the certain affidavits, tiled 
therewith and in aid thereof, and came to no conclusion 
thereon: and that, in the exercise of its discretion, tlie 
Commission ordered that the consideration of all said affi¬ 
davits be postponed until the final hearing of the case, this 
leaving the question of the Commission’s action thereon 
contingent upon the future exercise of the discretion of the 
Commission in relation thereto, after further consideration 
thereof, and after the Commission shall hereafter arrive at 
a conclusion thereon. 

17, IS, If), 20, 21 and 22. Answering the averments of 
paragraphs 17, IS, IP, 20 21. and 22, respondents say that 
the allegations therein contained tender no basis for an 
issue of fact, but constitute a mistaken statement of law 
relating to matters merely procedural and not affecting the 
substantial rights of the petitioner. 

2d and 24. Answering the averments of paragraphs 2d 
and 24, respondents say that under the general practice of 
the Commission public statements are not made in relation 
to pending applications on which complaints have not been 
issued. After the filing of said application, the attorney 
in charge of Docket 540 at the office of the Commission in 
the City of Washington. D. C„ held a conference 
5G with one Archibald Cox, the duly authorized attor¬ 
ney for the petitioner, pursuant to a previous ar¬ 
rangement with 'William Zeigler, dr.. President of Royal 
Baking Powder Company, for a conference in aid of an 
effort to reach a basis for a final disposition of all matters 
pending against the Royal Baking Powder Company be- 
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fore the Commission. At said conference, and in ajd of its 
purpose, said attorney in charge related to said attorney 
Mr. Cox, the facts in relation 1o said pending application, 
the ordinary secret status of such application beijng thus 
changed to substantially the open status of a pending com¬ 
plaint. The revelation so made to petitioner required that 
the applicant in said matter be informed that the fact of 
the pendency of said application and the identity of the 
applicant therein had been revealed to the petitioner 
herein. Said application is under investigation and no re¬ 
port has been made thereon. | 

-5. Answering the averments of paragraph 25, (respond¬ 
ents admit the filing of the supplemental affidavit set forth 
in Exhibit C filed with the petition herein. j 
2b, 27, 28, 29 and 20. Answering the averments! of para¬ 
graphs 2b, 27, 28, 29 and 20, respondents say flint the al¬ 
legations thereof tender no basis for an issue of fact, but 

. . I 

constitute only a mistaken assertion of law in relation to 
matters merely procedural and not affecting any right of 
the petitioner, and also constitute a renewal of petitioner's 
prior erroneous and unwarranted construction of he order 
made and issued by the Commission on June 2b. !l928. 

21. Answering the averments of Paragraph 2,!] of this 
petition, respondents deny that they hav<|? refused 
57 or neglected to decide the questions raised by peti¬ 
tioner's affidavits of prejudice tiled in Docket 1499; 
and aver the fact to be that respondents, exercising the 
discretion reposed in them by the Federal Trade! Commis¬ 
sion Act, have postponed consideration and decision on the 
said questions to a time when they shall have reached a 
conclusion thereof. j 

32. Answering the averments of Paragraph 32 of the 
petition, respondents deny that their order of! June 26, 
1928, (Ex. F to the petition) is to be construedjas an ad¬ 
mission that respondents have given full consideration to 
the petition and affidavits of prejudice filed by (petitioner 
in Docket 1499 and have decided the questions raised 
therein; and aver that the said order properly (construed 
only shows that respondents, in the exercise of the discre¬ 
tion conferred on them by the Federal Trade Commission 
Act, have deferred the consideration and decision of the 
questions raised. Respondents therefore deny! that they 
have arbitrarily refused, or that they have refused at all, 
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to decide tin* questions raised by said affidavits. Respond¬ 
ents further deny that they have already decided the ques¬ 
tions so raised amt that all that remains to be done is to 
give the petitioner the expression of their opinion. 

bb. Answering Paragraph bb of the petition, respondents 
deny that they have arbitrarily refused, or that they have 
refused at all, to render a derision upon the question* 
raised by the affidavits filed by petitioner in Docket 1499. 
b4. Answering the petition generally, respondents say: 

(1) It appears upon the fact* of the petition herein that 
petitioner has tiled in said case. Docket Xo. 1499, a certain 
affidavit of prejudice, a certain supplemental afti- 
58 davit of prejudice, and certain affidavits in aid 
thereof: that the (’onunission has given the same 
consideration and has not come to any conclusion as to 
the merits thereof: that, in tin* due exercise of its discre¬ 
tion, the < ’oininission has postponed the consideration 
thereof until the linal hearing of the cases, leaving* the 
same open to further consideration and such subsequent 
action thereon as tin* Commission may, in its sound dis¬ 
cretion, deem to be proper. 

(b) The statute creating* the Commission and defining* 
its powers makes no provision for tin* filing* of an affidavit 
of prejudice as against a member or members of the Com¬ 
mission or for a method of disqualifying* a Commissioner 
to act in a given casg because of prejudice. The Commis¬ 
sion, by such research as it has thus far been able to make, 
has found no statutory or other authority of law for the 
tiling of such affidavits, or for any action thereon by the 
commission, and knows of no law creating* or defining the 
rights of petitioner in that behalf or the powers and duties 
of the commission in tin* premises. The commission has 
therefore, postponed consideration of said affidavits until 
the final hearing* of the case, to tin* end that final action 
may be taken in the light of any additional knowledge of 
law or fact that mav come to the commission. 


(b) The mandatory clause of the petition and rule and 
of the proposed writ herein is so framed as to incorporate 
and constitute* a decree of injunction, enjoining respond¬ 
ents: 

lm From taking any action in the case. Docket Xo. 540, 
referred to in the petition. 
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2a. From taking any action in the cast 1 . Docket ijCo. 1499, 
referred to in the complaint. 

?>a. From issuing' a complaint against tjhe peti- 
59 lioner upon the certain application now pel ding be¬ 
fore the commission as alleged in the complaint. 

This pending petition is an action at law. tied and 
docketed as such, and on no facts alleged or that might be 
alleged, is petitioner entitled to such decree herein: and, is, 
therefore, entitled to no relief herein. 

(4) The mandatory clause of the pelition and jrule and 
of the proposed writ herein is so framed as to incorporate 
and constitute a decree by this court vacating an|d setting 
aside the action of the commission, taken in the due exer¬ 
cise of tin 1 discretion vested in it by law, in fixing the time 
for the consideration of the certain affidavits of Prejudice 
referred to in the petition herein. Upon no facts alleged, 
or that might be alleged, is petitioner entitled to ja writ of 
mandamus for the accomplishment of such purpose or to 
reverse any decision of the commission: and the jjietitioner 
is, therefore, entitled to no writ of mandamus herein. 

(5) The mandatory clause of the petition and rijle and of 
the proposed writ herein is so framed as to incorporate 
and constitute a decree enjoining 1 he commission from tak- 


e it shall 
the peti- 
commis- 


ing any action in the case. Docket Xo. 1491), befoi 
rule on the pending affidavits of prejudice, while 
tion affirmatively shows that, by the action of tin 
sion already taken, such affidavits may not bo taken up for 
consideration until the final hearing of the case, (or unless 
and until the order of the commission postponing the con-- 

sideration of the affidavits shall have been set aside bv the 

• 

commission, or shall have been otherwise vacated or set 

I 

aside. 

(6) The mandatory clause of the petition andj 
of the proposed writ herein is so framed 
60 corporate and constitute a decree enjoinin' 
mission from taking any action in any 
which the said company, to-wit: the petitioner 
a party or has an interest. Under no facts alleged in the 
petition herein, or that might have been alleged in such 
petition, is petitioner entitled to have this eouj't issue a 
writ of mandamus in this case incorporating and! constitut¬ 
ing such decree of injunction: and, therefore, the petition 
herein does not state facts sufficient to constitute !a cause of 


rule and 
as to in- 
; the eom- 
knalter in 
herein, is 
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action herein or to, entitle petitioner to the issuance of a 
writ of mandamus in this proceeding. 

(7) The petition herein does not allege a refusal by re¬ 
spondents to assume jurisdiction of, consider, or pass upon, 
the certain affidavits, of prejudice referred to in the petition 
herein and in the mandatory clause of the proposed writ 
of mandamus herein, or of any of said affidavits: and the 
petition herein does, not, therefore, state* facts sufficient to 
constitute a cause* of action or to entitle petitioner to the 
issuance of a writ of mandamus herein or to any relief in 
tliis cause. 

(8) The allegations of the petition do not state a case 
which entitles petitioner to tin* writ of mandamus as prayed 
for or to any writ of mandamus. 

(P) Any findings of fact the commission might hereafter 
make and incorporate in its written report in the case, 
Docket Xo. 14PP, and any order to cease and desist the com¬ 
mission might hereafter make, enter and issue therein, will 
have no binding* force and effect upon the rights of the peti¬ 
tioner, unless and until such findings of fact shall have been 
accepted and approved by a proper circuit court of 
G1 appeals upon,a petition duly filed therein by the 
commission to enforce such order to cease and desist, 
or upon a petition to review such order duly filed by peti¬ 
tioner in such court: and unless and until such court shall 
affirm such order or modifv the same and affirm such order 

i • 

as so modified. 


Such court of appeals, upon any such petition, would 
take original .jurisdiction of the case. Docket Xo. 1499, and 
of the entire record thereof and would have full original 
jurisdiction of all questions presented by such record, and 
full power to decide the same. If it shall appear from the 
affidavits of prejudice referred to in the petition herein or 
from any other part or parts of the record in said case that 
the petitioner has by tin* commission been denied the benefit 
of a fair trial of any issue or issues in said case, such court 
has under the law full jurisdiction, authority and power so 
to declare and to reject such findings and hold them for 
naught, and thereupon to vacate any order to cease and 
desist the commission may have made, entered or issued 
thereon. 

There is no right expressly given by law for the filing 
of the affidavits of prejudice alleged in the petition herein, 
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nor is any right, power or duty expressly created by law 
for action thereon by the commissioners. If petitioner 
has a right to tile such affidavits, and if such affidavits show 
any impropriety in the continued participation of pommis- 
sionor Humphrey in the consideration of. and action by 
the Commission upon, said case. Docket No. 1499. and if 
tin* Commission shall hereafter decide adversei.t to tin* 
petitioner upon said affidavits and perm.il sail! Humphrey 
to continue to act as such in said case, and if thejcommis¬ 
sion shall hereafter make adverse finding:-) of fact 


G2 


thereon 
Honor an 


in said case against petitioner, and shall 
make, return, enter and serve upon petit 
order to cease and desist: then, and in that event, the stat¬ 
ute expressly gives to petitioner, a full, adequate and effi¬ 
cient remedy upon the petition of the commission tb enforce 
such order to cease and desist, and also upon the petitioner’s 
petition to review such order in the manner above jset forth. 
Wherefore, the petition herein does not state fact si sufficient 
to constitute a cause of action, or to entitle petitioner to 
the issuance of a writ of mandamus herein, or to any relief 
herein. 

FEDERAL TRADE COMMISSION, 

william e. Humphrey}, 

Chf/innan; 

ABRAM F. MYERS, | 

edgar a. McCulloch, I 

GARLAND S. FERGUSON, .,L;.. 

C. AY. HUNT, ! 

('outinissi inters, Defendants, 
By ADRIEN F. BUSICK, ' j 

Assistant Chief Counsel, 

MARTIN A. MORRISON, 

(Their Attorneys.) 

I 

District of Columbia, ss : j 

Edgar A. McCulloch, being first duly sworn, oin his oath 
says: j 

That he is now and has been continuously siiufe the lltli 
day of February, 1927, a duly appointed and commissioned 
member of the Federal Trade Commission, one of the de¬ 
fendants in this cause; 
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That he has road the above and foregoing joint answer 
and return of the defendants to the petition, and to the 
rule issued in this cause and avers that all allegations of 
fact therein are true: 

63 That he makes this affidavit for and on behalf of 
said Federal Trade Commission, of himself and all 
of the defendants to said petition and rule to show cause 
in this cause as set forth in the caption of this answer and 
return. 

[ EDOAK A. McCULLOCH. 

Subscribed and sworn to before me, the undersigned, a 
notary public in and for the District of Columbia, this 31st 
duv of Julv. 1928. 

[seat.. | LUTHER H. WARIXU. 

My commission expires on the 8th day of July, 1932. 

Receipt of a copy of the within amended answer and 
return is acknowledged this 25th dav of Julv 1928. 

i O'BRIEF & 0'BRIEF, 

PerS. MORRIS. 
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Exhibit A. 


Cnitkd States ok America: 


Before Federal Trade Commission. 
Docket Xo., 1499. 


In the Matter of Royal Baking Powder Company. 

Complaint. 

Acting in the public interest, pursuant to the provisions 
of an Act of Congress, approved September 2(5, 1914. en¬ 
titled “An -Vet to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” the 
Federal Trade Commission charges that the Royal Baking 
Powder Company, hereinafter referred to as the respond¬ 
ent. has been and is using unfair methods of competition in 
commerce in violation of the provisions of Section 5 of the 
said Act. and states its charges in that respect as follows: 

Paragraph One. Respondent, Royal Baking Powder Com- 
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pany, is a corporation organized under the laws of t|ie State 
of Xew Jersey, with its principal office and place Jof busi¬ 
ness in the City of Xcw York, State of Xew York. It is 
engaged in the manufacture of baking powder and!the sale 
thereof to purchasers located at various points ip States 
other than the State of Xew York, it causes jits said 
product, when so sold, to be transported from jits said 
place of business in the City and State of Xew York, into 
and through other States of the United States to (the said 
purchasers at their various points of location. In the regu¬ 
lar course and conduct of its said business, respondent is 
in competition with other corporations, partnerships, and 
individuals who are also engaged in the sale and transpor¬ 
tation of baking powder in commerce between thtf various 
States of the United States. j 

Paragraph Two. On the 18th day of May, 1923, j the Fed¬ 
eral Trade Commission in certain proceedings thjen pend¬ 
ing before it in which said Koval Baking Powder Company 
was party respondent and which proceedings werj* by said 
Commission denominated the Commission’s Docket Xo. 540, 
issued a supplemental and amended complaint against the 
Royal Baking Powder Company, respondent herein, charg¬ 
ing it with the use of unfair methods of competition in com¬ 
merce, and setting up various specilic statements alleged 
to have been used by respondent in a campaign against 
competing products containing sodium aluminum j sulphate. 
Respondent having entered its appearance and tiled its an¬ 
swer to the said complaint, hearings were had before 
Edward M. Averill, a Trial Examiner duly appointed there¬ 
tofore by the Commission, testimony was taken imd other 
evidence adduced in support of the complaint ajud in op¬ 
position thereto, the record comprising 4711 pagejs of type¬ 
written testimony and G3i2 exhibits. The taking of testi¬ 
mony was closed by said Trial Examiner on the 2nd day 
of May, 1925. j 

65 On the 12th day of Xovember, 1925, the said Trial 
Examiner, Edward M. Averill, made in writing his 
report upon the facts, and served copies upon counsel for 
the respondent and counsel for the Commission!. Such a 
report is not binding upon the Commission, which Commis¬ 
sion alone has the power and authority to find fajets in pro¬ 
ceedings before it. Xo action was taken by the Commission 
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adopting' or approving said report, so far as the same re¬ 
lates to the question of the wholesomeiiess or deleterious- 
ness of alum in baking powder. Counsel lor the ( ommis- 
siou in due course tiled exceptions to 11 1 <■ * rial Examine! s 
report in its entirety, stating his reasons. 

Thereafter, on March. M. 1926. the Commission heard oral 
argument in said matter, and on March 2d. 11*26, without 
making' anv findings as to taels, issued its ordei dismissing 
the complaint, and, concurrently with tin* issuance ot such 
order of dismissal, granted the motion ot counsel tor the 
Commission for a re-argument, set the time and phnv 
therefor, and served notice thereof upon tile respondent. 

Further oral argument was heard by the Commission on 
April 5. 1926. and May 6, 1926 and thereafter on July 7, 
1926 the Commission , issued its order vacating the said 
order of dismissal of the proceedings and directed the re¬ 
opening of the record tor the taking oi further testimony 
on certain specified issues. 

Paragraph Three. On or about tiie 5th day ot April, 1926. 
at a hearing before the Federal Trade Commission in this 
cause at its office in Washington, at which there were pres¬ 
ent and sitting Commissioners Hunt. Van Fleet, Humphrey 
and Xu gent, and at which hearing the respondent was pres¬ 
ent by its counsel. Archibald Cox. Esquire, Mathew H. 
O'Hrien, Esquire. Dale D. Drain, Esquire, Paul Keighard, 
Esquire, and Marvin Farrington. Esquire. Commissioner 
Van Fleet speaking from the bench stated: 

••The Commission, in passing on this case, did not render 
any decision whether ajnin baking powder was harmful or 
not. That point was npt argued. All those things we have 
had to go over again together were not argued. Seemingly 
they were not thought of enough importance to bring to 
the attention of the Commission the last time. Conse¬ 
quently we went ahead and decided the case on the one 
question: whether the Commission could forbid you from 
saying on your cans that it did not contain alum. It was 
the opinion of a majority of the Commission that you could 
not be prohibited from doing that any more than a man 
making an all wool blanket could be restrained from sav- 
ing that it contained no shoddy. That is all that was 
decided. ’ ’ 
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And at the said hearing unite:* stated from the bench: 

“There has been no evidence presented here, asjl under¬ 
stand it. that you are continuing them down to date, and the 
burden is on the Commission to sustain that allegation in 
the motion, i wanted also to get it clear that tijic action 
of the majority of tlie Commission in dismissing|the case 
was not a decision to the effect that in view of thej state of 
affairs, the dispute about whether alum is deleterious or 
not. it was not a decision that it is deleterious, ajrni not a 
decision that you have a right to make all the state- 
66 ments that have been alleged against you simply lie- 
cause we passed upon the one point.” 


And that thereupon, and in reply to the above quoted state¬ 
ment, Archibald Cox, Ksquire, chief counsel Top the re¬ 
spondent, stated: “1 assume that the Commission did not 
decide anything with regard to alum in one way or the 
other.” 

And that Commissioner Van Fleet thereupon replied: 
“We did not.” 

Paragraph Four. That at said hearing on Aprijl 5, 1926, 
in the presence and hearing of the above named Commis¬ 
sioners and counsel for the respondent, the following dis¬ 
cussion between the Chairman of the Commission and Com¬ 
missioner Humphrey and Archibald (’ox. chief counsel for 
the respondent, took place. 

Chairman: “Is there anything in this record proving 
that the unfair practices complained of hero have con¬ 
tinued since 1922 V 

Mr. Cox: “Xo. The last of these convasser things is 
November, 1922. I think 1 am right in stating that most 
of them were back in 1906 and 1910.” 

Commissioner Humphrey: “Is there any evidence the 
other way, that they have been discontinued or is the record 
silent on that ?” 

Air. Cox: “I think it is silent. The way it wasf done, we 
turned over what they wanted and we stipulate^ that was 
our advertising and that fairly shows that up tjo 1914 on 
several things and that after that substantially all with 
the exception of ‘no alum, no hitter taste.’ I tjhink it is 
silent on that.” 
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Commissioner Humphrey: “And what the Commission 
would have to do on that point is that they would have to 
take the evidence and draw their own conclusions as to 
whether or not it had keen discontinued or whether there 
is a probability ot‘ no discontinuance. There is no positive 
evidence on that ouestion one way or the other." 

Paragraph Five. The Federal Trade Commission has 
never at any time either in said proceeding. Docket o40, or 
in any other proceeding, decided or found that sodium 
aluminum sulphate 1 ah used in baking powder is deleterious 
or injurious to health. 

Paragraph Six. < )n or about the ‘27th day of August, 1926, 
while said proceeding Docket 540 was pending, respondent 
with the intention and purpose of injuring its competitors 
and unlawfully to restrain their trade and prejudice the 
public against and to induce the public to cease buying and 
using the baking powders of its said competitors, and in¬ 
stead to buy and use the baking powders of respondent, 
and for the purpose of prejudicing physicians, biologists, 
physiologists, chemists, dieticians, teachers, indus- 
67 trial executives, bakers, grocers, home economic ex¬ 
perts and leaders of women's organizations, whose 
opinions and advice are likely to be followed by others, and 
to prompt them to advise against the purchase and use of 
baking powders manufactured by said competitors of the 
respondent, and to encourage and advise the purchase and 
use of baking powders manufactured by the respondent, 
published or caused to be published and widely circulated 
and distributed, a pamphlet containing copies of the said 
Trial IvxaminorT report upon the facts, and a “Foreword’' 
compiled by respondent in which “Foreword" it is slated 
among other things: 

“An order ot dismissal was issued by the Commission on 
March 2d, 1926, after consideration of this report.” 

and also that 

“It is proper to conclude, therefore, that the Commis¬ 
sion considers the evidence on this subject (The deleterious¬ 
ness of alum baking powder) final and its order may be 
deemed a refusal to aid in the suppression of the facts as 
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to the use of alum in bafng powders." (Matter ill paren¬ 
thesis not quoted.) 

in connection with the publication and distribution of 
said pamphlet containing said Trial Examiner'js report 
upon the facts, and respondent's said “Foreword," the 
respondent circulated to newspapers and others a ‘’[release" 
in words and figures as follows, to wit: 


“To the Editor: 


ic in the 


Because of the widespread interest of the pub: 
baking powder case your readers may be interested in the 
accompanying item: 

ROYAL B \K1XC POWDER COMPAXY. 

Xew York,-.-.” 

The facts in the report following which Hie Federal Trade 
Commission rendered its decision in the recent baking 
powder case will be made available to the public for the 
first time tomorrow. The full text of the reporj of Trial 
Examiner Edward M. Averill to the Federal Trade Com¬ 
mission will be published by the Royal Baking Powder 
Company, which has for many years insisted that it was 
justified in informing the public that its prodiuj-ts do not 
contain alum. The decision of the Federal Tradj Commis¬ 
sion upheld the Royal Baking Powder Company ijn this and 
other respects. 


untry and 
are eager 
which has 
and label- 


It is understood that health officials in this co 
abroad, scientists and women's organizations, 
to obtain a statement of the facts in the case, 
been followed closely by all interests in pure food 
ing regulations. Some* of the greatest scientific Authorities 
in the country were 1 among the 158 witnesses, who included 
physicians, biologists, physiologists, chemists, dieticians, 
teachers, home economics experts, industrial executives, 
bakers, grocers and women's club leaders, who testified be¬ 
fore Trial Examiner Averill. 

The scientific testimony is carefully sjummarized 
68 and reviewed in the report. Considerable evidence 
centered on the question as to whether manufacturers 
using alum in their baking powders were endeavoring to 
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conceal from the public the presence of alum by using its 
scientific name on labels. The Examiner declared in his 
findings that alum as it is commonly known, is being used 
in these baking powders. He also found that the evidence 
does not prove that the use of baking powders containing 
alum is harmless and that it ‘does prove that there are 
substantial grounds upon which to predicate an honest 
opinion that they are harmful.' After this report the pro¬ 
ceedings against the Royal Baking Powder Company were 
dismissed and the decision with respect to alum later con¬ 
firmed. The Commission has. however, voted to reopen 
other aspects of the case." 

Paragraph Seven. That said pamphlets containing said 
Examiner's report and said respondent's “Foreword," 
both with and without said “Release," were widely cir¬ 
culated and distributed by respondent among the public: 
that the same have 1 lie tendency and capacity, and were 
so intended and purposed by respondent, to mislead and 
deceive readers thereof and the public and to cause such 
readers and the public to believe: 

(a) That said Examiner's report represents the official 
finding and conclusions of. and is a decision by the Federal 
Trade Commission. 

(h) That the Federal Trade Commission had officially 
and a.s a body approved flic methods of competition charged 
in said supplemental and amended complaint known as 
Docket Xo. 540 to ha vie been used by respondent in its 
attacks upon competing baking powders. 

(r) That said order of dismissal of Docket Xo. 540 en¬ 
tered March 2d. 1920. had been based upon the approval 
by the Federal Trade Commission, officially and as a body, 
of the methods of competition charged in said supplemental 
and amended complaint known as Docket Xo. 540 to have 
been used by respondent in its attacks upon competing 
baking powders, and that such order of dismissal of itself 
constituted an official approval by said Commission of said 
methods. 

(d) That the Federal Trade Commission had officially, 
and as a body, adopted and approved said Trial Examiner's 
report filed in said Docket Xo. 540. 

Paragraph Eight. That, in fact, as respondent at all 
times well knew: 
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(a) That the Federal ” rade Commission had neper taken 
any action, officially or as a body, adopting or approving 
the report of said Trial Examiner as tin* official findings or 
conclusions of, or as a decision by, (lie Federal Trlade ('om- 
mission. J 

(//) That the Federal Trade Commission had no|t officially 
and as a body approved the methods of competitioji charged 
in said supplemental and amended complaint, known as 
Docket Xo. 540, to have been used by respondent in its 
attacks upon competing baking powders. 

{(■) That the order of dismissal of March "id,! 1926 was 
not based upon the approval by the Federal Trade Com¬ 
mission officially and as a body, of the raethodjs of com¬ 
petition charged in said supplemental and amended 
69 complaint known as Docket Xo. 540 to jutve been 
used by the respondent in its attacks upon Competing 
baking powders, and that said order of dismissaljdid not of 
itself constitute an official approval of said moth 
Federal Trade Commission. 

(«'/) That the Federal Trade Commission had 
ficialJv, or as a body, taken any action adopting or approv¬ 
ing the report of the Trial Examiner filed in Docket Xo. 
540. 

Paragraph Xine. That the aforesaid acts of the respond¬ 
ent in circulating and distributing said pamphlets contain¬ 
ing said "Foreword", both with and without said "Re¬ 
lease’*, tend to cause the public to be prejudiced against 
and to refrain from the purchase and use of the baking 
powders of respondent's competitors, thereby also tend to 

unla wfully 
l. and con- 


ids by t he 
never of- 


greatly injure said competitors and also tend to 
restrain and restrict their trade and competitio 
stitute an unfair method of competition in commerce within 
the meaning and intent of Section 5 of an Ad elf Congress 
entitled “An Act To create a Federal Trade Cl 
to define its powers and duties, and for other 


omnnssion, 
purposes. ” 


, 192G, and 
Shipp, Inc. 


Paragraph Ten. That in the month of April 
thereafter, the respondent employed Thomas I\. 
a corporation having its principal office in the City of "Wash¬ 
ington, D. C., and engaged in the business of! acting for 
pecuniary reward and consideration as the press agent for 
its various clients; that such Shipp agency acting under and 
in pursuance of its said employment by the respondent and 


5S 
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the instructions <>i responds • in at behalf, and with the 
knowledge and consent of the respondent, did send and 
iumisii \n various newspapers throughout liie L'uiled States 
articles prepared by said SIii])]"> agency, consisting o!‘ and 
containing comments on baking powders and the ingredi¬ 
ents used in baking powders, and alleged interviews with 
and opinions ol various scientists and public officials con¬ 
cerning baking powders and the ingredients thereof, the 
effect ol which articles was derogatory and disparaging 
to the baking powders manufactured and sold by respond¬ 
ent's competitors and to such competitors themselves. Re¬ 
spondent wholly concealed its connection with and interest 
in the various methods, devices and agencies through which 
this practice was canned into oflerl and caused tin* expres¬ 
sions, opinions and comments to seem to be the voluntarv 
contributions ot disinterested and teclmieallv ijualified au¬ 
thorities or persons acting in the public interest. 

Paragraph haoven. Mia! said Shipp agency further, in 
pursuance of its said employment and with tin* knowledge 
and consent ol tin* respondent and under its instructions, 
caused and induced said newspapers to accept tin* article* 
so prepared by said Ship]) agency and publish tin* same 
as items ot news, ostensibly received or gathered by such 
newspapers in the regular course <>! newspaper work, and 
without mention of the fad that said articles were pre¬ 
pared by and originated with said Shipp agenev. or were 
in any manner inspired by respondent. 

I aragrapli 1 we;v<a j ha! the said articles so prepared, 
distributed and caused to be published by tin* said Shipp 
agency, as aforesaid. ; the respondent's interest in and eon- 
nection therewith being concealed, as aforesaid, were eal- 
culated and intended, 1o mislead t!u* pu!)lic into the belief 
that said articles contained tho disinterested, unbiased and 
voluntary expressions and statements of uunljfied experts 
ami officials acting in tin* public interest and have the 
capacity and tendency to prejudice the purchasing 
70 public against the purchase and use of baking 
powders manufactured by respondent's competitors, 
and thus to injure the business of said competitors. 

Paragraph Thirteen. That said publication and distribut¬ 
ing by respondent of said articles so prepared by said 
Shipp agency, containing said derogatory and disparaging 
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expressions, comments, and alleged interview^, published 
and distributed b'v means of said newspapers on an ex¬ 
tensive scale and over a wide area of population in the 
guise of disinterested news items, the respondent's connec¬ 
tion therewith, and the interest of the respondent therein 
being wliollv concealed and undisclosed, is to tl e prejudice 
and injury of the public and respondent's competitors and 
constitute an unfair method of competition ih commerce 
within the intent and meaning of Section f> o|‘ an Act of 
Congress, entitled “An Act To create a Federal Trade 
Commission, to define its powers and duties, aijid for other 
purposes’*. 

'Wherefore, the premises considered, 1 lie Federal Trade 
Commission, on this 7th day of March. A. D, 1928, now 
here issues this its complaint against the R(j>val Baking 
Powder Company, the respondent herein. 

Notice. ! 

Notice is hereby given you. Royal Baking P|owder Com¬ 
pany. respondent herein that the 7th day of [May, A. 1)., 
1928, at 10 o'clock in the forenoon is hereby (fixed as the 
time and the offices of the Federal Trade Commission, in 

when and 
set forth in 


the City of Washington, B. C., as the place 
where a hearing will be had on the charges 
this complaint, at which time and place you sljall have the 
right, under said Act, to appear and show c;jtusc why an 
order should not be entered by said Commission requiring 
you to Cease and Desist from the violation of jlaw charged 
in this complaint. 

You are notified and required within 90 dayjs from serv¬ 
ice of the complaint unless such lime be extended by order 
of the Commission to file with the Commissiojn an answer 
to the complaint. After filing answer you prill be given 
reasonable notice of the time set for hearing. 1 The Rules 
of Practice adopted by the Commission with respect to 
answers and failure to answer (Rule 111) prjovido as fol¬ 
lows: j 

(1) In case respondent shall desire to contest the pro¬ 
ceeding such answer shall contain a short and simple state¬ 
ment of the facts which constitute the ground of defense. 

I 

Respondent shall specifically admit or deny or!explain each 
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i° the Honorable tho nf thn c 

District of Columbia: S ” lwme ' of tl. 

Fh t Petitioner, the Koval Bakiev Pon-rtr.,- r 
spectfnllv shows that: " Company, rc 
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respond- 


1. As appears of rec< •.! herein, the petitioner iiji its peti¬ 
tion for tin- writ of mandamus heretofore filed against the 
respondents herein respectfully prayed that: 

1). A rule issue from this court requiring the 
cuts, and cadi of them, to show cause, within Inch time 
as the court may deem proper, why a writ of mandamus 
should not issue against them, and each of them, 
72 requiring them, before any other or further action 
is taken by them in the matter of tile Royal Baking 
Powder Company. Federal Trade Commission l ocket Xo. 


Company 
announce 
the form 


1499. or in any other matter in which the said 
is a party or lias an interest, to pass upon and 
decision on the prayers of certain petitions in 
of affidavits of prejudice against Commissioner William 
E. Humphrey filed in said cause. Docket Xo. 141)9. on be¬ 
half of the petitioner on. to wit. the .'list day of May, 19*28, 
and on, to wit, the 4th day of .Tunc. 192S: 

2). A writ of mandamus issue from this eouri 
the respondents, and each, of them, before an 
further action is taken by them in the matter oil 
Baking Powder 1 Company. Federal Trade 


requiring 
other or 
the Koval 


o remission 


Docket Xo. 1499. or in any other matter in whi 
Company is a party or has an interest, to pas; 
announce decision on tire prayers of certain \ 
the form, of affidavits of prejudice against Co 
William E. Humphrey filed in said cause Dodq 
on behalf of the petitioner on. to wit. the Mist d 
1928. and, on. to wit. the 4ih day of .Tune, 1928: 

M). The court grant to the petitioner suclij other and 
further relief as the exigencies of the case mat require. 


h the said 
upon and 
fetitions in 
nmissioner 
>t Xo. 1499 
av of Alav, 


2. As further appears of record herein, afteii 


considera¬ 


tion of said petition for writ of mandamus a rfalo to show 


cause why such writ should not he granted a 
said petition was issued by order of Mr. .Tnsti 
Bailey on the 30th day of June. 1928, in th| 
words and figures, to wit: 


prayed in 
Ce Jennings 
e following 
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“Rule to Shore Cause. 


‘‘This cause coming on to be heard on petit 
of mandamus against the respondents here 


'ion for writ 
in. Federal 


Trade Commission, "William E. Humphrey. C. W. Hunt, 
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Abram F. flyers, Edgar A. McCulloch and Garland S. 
Ferguson, it is by the Court this 30th day of June, 1928, 
“Ordered: 

“That tin* respondents. Federal Trade Commission. Wil¬ 
liam E. Humphrey, C. \V. Hunt, Abram F. Myers. Edgar 
A. McCulloch and Garland S. Ferguson, and each of them, 
be and they hereby are required to appear before this court 
on the 12th day of July, 1928, and show cause, if any they 
have, why a writ of mandamus as prayed in the petition 
tiled herein should not issue. 

“JENNINGS HAILEY. 

"Justice.'’ 


3. As further appears of record herein, copies of said 
rule to show cause were duly served upon the respondents 
and appearance on their behalf was duly entered in this 
court by counsel. 

4. As further appears of record herein, an answer and 
return to said petition and said rule to show cause was 
thereafter tiled by respondents which, on motion of the peti¬ 
tioner. was thereafter stricken from the files by order of 
Mr. Justice Jennings Bailey on, to wit, the 16th day of 
July, 1928. Thereafter an amended answer and return on 
behalf of the respondents was tiled and a motion by peti¬ 
tioner to strike said amended answer from the tiles was 
thereafter filed. 


5. Thereafter, on, to wit, the 22nd day of November, 
1928, upon oral argument in open court of said motion to 
strike the amended answer and return of the respondents 
herein, the respondents by their counsel requested this 
court to rule whether or not respondents could proceed fur¬ 
ther in said cause Docket No. 1499 while this cause was still 

pending and undetermined in this court. This court 
74 then and there |announced from the bench that it 
would pass upon said request when this cause should 
be up for final hearing. 

6. Thereafter, on, to wit. the 2bth day of January. 1929, 
respondents by their counsel withdrew their said request 
and announced to this court their intention to proceed with 
the trial of said cause Docket No. 1499 with full participa¬ 
tion therein by respondent Humphrey, without passing 
upon and announcing the decision of respondents upon said 
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questions of the prejuTce and disqualification of said 
Humphrey and notwithstanding Un* rule to show cause 
heretofore issued raid serve:! upon respondents herein. 

7. Thereafter, on, to wit, the 301 li day of January, 1929, 
the respondents issued and served upon this petitioner a 
certain order in the consideration, adoption, entering and 
issuance of which order said Humphrey actively partici¬ 
pated and which is in words and figures as follows: 

“United States of America: 

“Before Federal Trade Commission. 

“At a regular session of the Federal Trade Commission, 
held at its office, in the City of Washington. 1). C\. on the 
30th day of January, A. D.. 1929. 

“ Commissioners: Edgar A. McCulloch, Chairman: Gar¬ 
land S. Ferguson, Jr.. C. W. Hunt. William E. Humphrey. 

“Docket Xo., 1499. 


“In the Matter of Royal Baking Powder Company. 

“Order Appointing Examiner and Fixing Time and Place 

for Taking Testimong. 

“This matter being at issue and ready for the taking of 
testimony, 

“It is ordered that Millard F. Hudson, an examiner of 
this Commission, be and he hereby is designated and ap¬ 
pointed to take testimony and receive evidence in this pro¬ 
ceeding' and to perform all other duties authorized by 
law. 

75 “It is further ordered that the taking of testimony 
in this proceeding begin on Tuesday, February 12, 
1929, at 10:00 o’clock in the forenoon of that day. at Room 
2702, Federal Trade Commission Office, 2000 D Street, X. 
W„ Washington, D. C. 

“Upon completion of testimony for the Federal Trade 
Commission, the examiner is directed to proceed immedi¬ 
ately to take testimony and evidence on behalf j of the re- 
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spondent. Tlu* examiner will then close tile case and make 
his report. 

*' By the < 'ommission. 

(Seal of Federal Trade Commission.) 


(Signed) 


••OTIS B. .JOHNSON. 
“OTIS B. JOHNSON. 

“ Secret ant, 


S. Prior to the filing* of its said petition for the writ of 
mandamus herein, this petitioner repeatedly prayed the 
respondents in pleadings tiled with the Federal Trade Com¬ 
mission in said Docket No. 1499. 

(a) To pass upon and announce decision upon certain 
petitions in the form of affidavits of prejudice against the 
respondent Humphrey in said cause Federal Trade Com¬ 
mission Docket No. 1499: 

(b) To take such ad ion before considering certain mo¬ 
tions of this petitioner attacking the sufficiency of the com¬ 
plaint purporting to state the charges against this peti¬ 
tioner as well as certain otlu*r preliminary and important 
motions in said cause Docket No. 1499. 


9. The respondents have repeatedly and persistently 
denied the said last mentioned prayers of this petitioner 
and have repeatedly ami persistently refused to announce 
decision upon the question of the prejudice of said Humph¬ 
rey prior to further proceedings in said cause Docket No. 
1499 and have repeatedly and persistently failed to dis¬ 
qualify said Humphrey but have continued to permit said 
Humphrey to participate in deliberations and decisions of 
said Federal Trade Commission in said last men- 
76 tioned cause subsequent to the filing of said affidavits 


of prejudice. 

10. Despondents, by their said announcement on. to wit, 
the 25th day of January. 1929. and by their said order en¬ 
tered and issued on. to wit, the 30th day of January, 1929, 
have already taken action and threaten to do other and fur¬ 
ther acts which would be forbidden if this court should 
grant the writ of mandamus for which the petitioner has 
prayed herein. 
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11. Respondents, notwithstanding - the rule to show cause 
heretofore issued herein, have now proceeded and! threaten 
further proceedings, the effect of which is to renjder moot 
all issues involved in the above-entitled cause now; pending 
and undetermined in this court, and are about tjo render 
futile and impotent any writ of mandamus or any other 
relief which this court might hereafter issue on till* prayers 
of the petition for the writ of mandamus herein. 

12. The acts and threatened acts of respondents are in¬ 
tended to and will have the effect of denying to [this peti¬ 
tioner its rights to a hearing before this court and jt lie bene- 
tit of any relief which might be granted by this! court on 
final decision herein. Said acts and threatened j acts will 
permit and cause the continued active participation by said 
Humphrey as a member of said Federal Trade! Commis¬ 
sion in deliberations and decisions upon matters| affecting 
this petitioner without announcement of decision on said 
affidavits of prejudice and without denial of the ejharges of 
prejudice contained therein. Respondents will j conclude 
the taking of testimony and wiil consider and pas| upon all 
interlocutory motions and will complete all proceedings 
before them in said cause Docket Xo. 1499 and wjill, before 

final decision in the above-entitled cause now pend- 
77 ing and undetermined in this court, have performed 
all acts which this petitioner seeks to have 
by an announcement of the decision of respond' 
the said question of the prejudice and disqualification of 
said Humphrey. j 

13. On, to wit, the loth day of January, 1929, jAbram F. 
Myers, a party originally named as a respondent in this 
cause, ceased to be a member of the Federal Tirade Com¬ 
mission and no further relief against said Myejrs is here 
sought. 

Wherefore, these premises considered, the petitioner re¬ 
spectfully prays that— J 

1. A writ of prohibition issue from this court directed to 
the respondents, the Federal Trade Commission! and Wil¬ 
liam E. Humphrey, 0. W. Hunt, Edgar A. MeCjdloeh and 
Garland S. Ferguson, and each of them, prohibiting them 
and each of them, and their attorneys, agents, Employees 
and all persons acting under their direction arjd control, 

5—5030a 


preceded 
.nils upon 
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from takiiur anv other or farther action, direct]v or indi- 

reetlv, in the cause known as Federal Trade Commission 

• / 

Docket Xo. 1499, prior to tinai decision by tins court in this 
cause, and requiring- them to maintain said proceeding 
Docket Xo. 14!)!) in the same status as at the time of the 
service of the rule to show cause whv a writ of mandamus 

i 

should not issue as, prayed in the original petition tiled 
herein, and particularly prohibiting them from proceeding 
with the taking of lestimonv on, to wit, the liith day of 
February, 1929, or at any other time, and from proceeding 
to issue orders, or do or cause to be done any other 
78 act in said Docket Xo. 14b!) until tinai decision in 
this cause. 

2. The petitioner be granted such other and further re¬ 
lief as the exigencies of the case may require and that the 
court take such action as may seem just and proper in the 
premises. 

ROYAL BAKING POWDER COMPANY, 
By MATTHEW E. O'BRIEN. 


MATTHEW E. O’BRIEN, 
MATTHEW H. O'BRIEN, 
Attorneys for Petitioner. 


City of Washington, 

District of Columbia, ss: 

Matthew E. O'Brien, being first duly sworn, deposes and 
says that he is attorney for the Royal Baking Powder Com¬ 
pany, a New Jersey corporation, and is duly authorized to 
sign the foregoing petition on its behalf; that he has read 
said petition and knows the contents thereof and that the 
statements of fact therein contained are true. 

i MATTHEW E. O'BRIEN. 

Subscribed and sworn to before me this eighth day of 
February, A. D. 1929. 

[notarial seal.] 


SARAH E. MORRIS, 

Notary Public, D. C. 
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Writ of Prohibition. 
Issued Februarv 9. 1929 


United States of America, as: 

The President of tin* United States to the Federal Trade 
Commission and 'William F. Humnhrey, C. W. Hunt, 
Edgar A. McCulloch. and Garland S. Ferguson, Jr., re- 
spondents in the ahove-cntith. d cause. Greet ini?: 

Whereas it has been shown to the Supreme Coijirt of the 
District of Columbia by the announcements of counsel for 
the respondents in the above-entitled cause and b\[ the peti¬ 
tions filed herein on behalf of the above-named petitioner 
that notwithstanding the issuance and service of!a rule to 
show cause why a writ of mandamus should notj issue re¬ 
quiring the respondents and each of them before jany other 
or further action is taken by them in the matter of Koval 
Baking Powder Company. Federal Trade Commission 
Docket Xo. 1499, or in any other matter in A Inch said 
Company is a party or has an interest, to pass upon and 
announce decision on the prayers of certain petitions in 
the form of affidavits of prejudice against Commissioner 
William E. Humphrey filed in said cause Docket Xo. 1499, 
on behalf of the petitioner on. to wit, the dlst duly of May, 
1928, and on, to wit, the 4th day of June, 19281 and not¬ 
withstanding that no final decision has been rendered bv 

v ... I * 

this court on the prayers of said petition, you (have pro¬ 
ceeded and are about to proceed to take certain jaetions in 
respect to the subject matter of this cause, and arje proceed¬ 
ing to take actions to render moot all issues in this cause, 
And whereas it appears to this court that no effective 
relief may be granted on the prayers of t|ie petition 
80 for writ of mandamus, if this court should on final 
decision determine to grant said prayers,iunless the 
status of said cause Docket Xo. 1499 at the tijme of the 
service of the rule to show cause be maintained. 

And whereas the respondents have announced to this 
court their refusal to maintain said status. 

And whereas the respondents are proceeding to issue 
orders in said cause Docket Xo. 1499 and are jwoceeding 
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to take testimony against the petitioner in said cause 
Docket Xo. 14!*!) and are ’proceeding to permit \\ illiam Id. 
Humphrey, a respondent Commissioner charged with preju¬ 
dice. to participate in said proceedings without denial of 
or announcement ofjdecision on the questions of prejudice, 

And whereas by such actions the respondents may con¬ 
clude the cause Docket Xo. 1400 before this court may pass 
upon and decide the prayer for a writ of mandamus requir¬ 
ing the respondents to pass upon and announce decision 
on questions of prejudice before taking further action in 
said cause, 

Therefore, you. Federal Trade Commission and William 
E. Humphrey, C. W. Hunt, Edgar A. McCulloch and Car- 
land S. Ferguson, Jr., and each of you. and your attorneys, 
agents, employees and all persons acting under your direc¬ 
tion and control are hereby prohibited from taking any 
other or further action, directly or indirectly in the cause 
known as Federal Trade Commission Do.-ket Xo. 1499 prior 
to final decision by this court in this cause, and you are 
required to maintain said proceeding Docket Xo. 1499 in 
the same status as at the time of the service of the rule to 
show cause why a writ of mandamus should not issue as 
prayed in the original petition filed herein, and par- 
S1 ticularly yon fire prohibited from proceeding with 
the taking of testimony on, to wit, the 12th day of 
February, 1929, or at any other time, and from proceeding 
to issue orders, or do or cause to be done any other act in 
said Docket Xo. 1499 until final decision in this cause. 

Witness the Honorable Walter I. McCoy, Chief Justice 
of the Supreme Court of the District of Columbia, the 9th 
dav of Februarv, A. D. 1929. 

[seat..] ' FRAXK E. (TXXIXCIIAM, 

Clerk Supreme Court, District of Columbia. 

ALF G. BUHRMAX, 

Asst. Clerk. 

Let the above writ issue. 

JEXXIXGS BAILEY, 

Justice. 


Marshal's Return. 

Served a copy of tl^e within writ of Prohibition on Fed¬ 
eral Trade Commission by Otis B. Johnson, Secty., per- 
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sonallv Feby. 9, 1929; Win. E. Humphrey personally Feby. 
11, 1929; C. W. Hunt personally Feby. 9, 1929; Edgar A. 
McCulloch personally Feby. 9, 1929, and Garland S. Fer¬ 
guson, Jr., personally Febv. 11, 1929. 

EDGAR C. SXYDPjR, 

T\ S. Marshal in and for the Dist. of Columbia, 

By HARRY C. ALLE^, 

Deputy U. S. yfarshal. 

K. 

! 

82 Motion to Quash Writ of Prohibition. 

Filed February 27, 1929. ! 

I 

* * #c ijk sWe j sWe 

To the Honorable the Justices of the Supreme jCourt of 

the District of Columbia: ! 

Come now the respondents herein and respectfully move 
that the writ of prohibition issued in this cause, cjn the 9th 
day of February. 1929, lie quashed, and for grounds for 
this motion present and show to the Court the following, 
to-wit: 

1. That respondent. Federal Trade Commissibn, is by 
law an administrative body or tribunal, vested] with ad¬ 
ministrative powers and functions only, vested) with no 
.judicial powers or functions, and exercising none] Where¬ 
fore, this court is without .jurisdiction or rightful power to 
issue a writ of prohibition to or against respondents. 

2. That the petition filed in this cause for the issuance of 
said writ of prohibition does not state a cause iof action, 
does not state facts sufficient to entitle petitioner to the 
relief asked, does not state facts sufficient to cnjtitle peti¬ 
tioner to the issuance of the certain writ of prohibition 
hereinabove referred to, and does not state any cause of 
action or ask any relief over which this court lia$ jurisdic¬ 
tion in this cause. 

3. That the petition for said writ of prohibition was 
filed in this cause without notice to respondents jor any of 
them, that at once, without notice to respondents or any 
of them, upon said petition alone without any other act or 
thing intervening, this court issued said writ of prohibition 
and caused the same to be served upon respondents. 
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So 4. That no fnets ;nv and no fact is alloyed in the 

petition for writ of prohibition filed in (his cause, 
tending to show, or from which it can ho inferred, that 
respondent, Fedora! Trade Commission, does not have full 
lawful jurisdiction of said proceedings, to-wit, said Docket 
Xo. 14D5>, and over the parlies (hereto, the subject matter 
thereof, and of every act and thine 1 done in said cause by 
respondents or any of them, or which respondents herein 
are alloyed to threaten or purpose to do. 

a. That it affirmatively appears from the allegations of 
the said petition f'ded herein, that respondent. Federal 
Trade Commission.! has fib! and lawful jurisdiction over 
said proceedings, Doekot Xo. 149P. over 1 Ik* subject matter 
thereof and the parties thereto, and over every act or thiny 
done therein hy respondents, or which respondents are 
alloyed to threaten or purpose to do. 

ROBERT F. TIE ALT, 

Chief ('min set. 

A DR I EX E. BUS I CMC, 

Assistant Chief ('onnset, 

MARTI X A. MORRISOX, 

Attorney , 

Attorney* for Respondent. 

To Matthew E. O'Brien, Esq., 

Matthew IT. O'Brien, Esq., 

Attorneys for Petitioner: 

Take notice that 1 Ik* foreyoiny motion to quash the writ 
of prohibition heretofore issued in this case will be called 
to the attention of The Court on the 8th day of March, 
192b, or as soon thereafter as counsel mav be heard. 

ROBERT E. HE A LY, ‘ 

Chief Counsel* 

A DR IE X F. BUS I OK, 

Assistant Chief Counsel , 
MARTIX A. MORRISOX, 
i Attorney , 

Aftorne/fs for Respondents . 

84 Service of copy of foreyoiny motion and notice 
acknowledged this 27th dav of Februarv, 1929. 

I MATTHEW II. O'BRIEX, 

i Attorney for Petitioner , 
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Motion for Prior Determination of Questions i of Lair 


Filed March IS, 191:0. 


* 


Come now 11 10 Respondents in the above-entitled cause, 
by their counsel, and respectfully show to this Honorable 
Court that, in their amended answer herein to the peti¬ 
tion for writ of mandamus tiled by Petitioner, they 
pleaded defenses in point of law arising upon tjlie face of 
the said petition, as follows: 


(1) It appears upon the face of the petition 1 
petitioner has tiled in said case. Docket Xo. 149f| 
affidavit of prejudice, a certain supplemental ; 
prejudice, and certain affidavits in aid thereof 
Commission has given the same consideration a 


erein that 
, a certain 
llidavit of 
: that the 
id has not 


come to any conclusion as to the merits thereof; jhat, in the 


due exercise of its discretion, the Commission 
poned the consideration thereof until the final 


has post¬ 
il oar imr of 


the cases, leaving the same open to further consideration 
and such subsequent action thereon as the Commission 
may, in its sound discretion, deem to be prope 

(2) The statute creatine the Commission and {defining its 
powers makes no provision for the tiling of an affidavit of 
prejudice as against a member or members of the Commis¬ 
sion or for a method of disqualifying a Commissioner to 
act in a given case because of prejudice. The Commission. 

by such research as it has thus far been aljile to make, 
85 has found no statutory or other authority of law for 
the filing of such affidavits, or for any action thereon 
by the commission, and knows of no law creating or defin¬ 
ing the rights of petitioner in that behalf or the powers and 
duties of the commission in the premises. The commis¬ 
sion has therefore, postponed consideration of said affi¬ 
davits until the final hearing of the case, to trie end that 
final action may be taken in the light of amt additional 
knowledge of law or fact that may come to the fommission. 

(3) The mandatory clause of the petition alid rule and 
of the proposed writ herein is so framed as to ('incorporate 
and constitute a decree of injunction, enjoinijig respond¬ 
ents ; 
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referred t^in‘tIic^pi'tVuonV 8 '' W, * e ’ l)ocket Xo - a4 °, 
referred to in tlJo'"t*o'ni > |)Iailn^ < a>C '' 1>0eket Xo ‘ 1499 > 
upon tile eerta!di U ioT ) iit l | < i <,ni!)laint a, "lV llst t!ie petitioner 

^ioi, as £ ,1I^ the 

docketed as sucli. mid „„ r ',‘d'.’,."" l ' lll ' <l uml 

""-f '■ » p<‘iii ioiKT 1‘niiiiri, ;'f;;.;;. r "; i " ,m s'" '*» 

entitled l„ !„, ■r!n»i,.i'll 

i tie mandatory d-ies,. c • 

Ol ' tlj0 Proposed w, ? t ‘l.eridn i> m, lVam" ( |‘"to '^ 

an<1 eousi m ute a decree i, v this ’ "“'^Wnte 

nside tiie action of ;l i( . ( . () ' mrii< • ‘ ' ‘ :<jn!l ~ nnd setting 

( ; !s e of tile discretion Vested *i m":/V m\er- 

for the consideration df < 1 , > ■*' a '\ 111 llxin ~ tiie time 

S' writ or mandamus 1'or |V •, to, ™'"‘"I lo i: 

purpose or to rot,.. . . ' ‘ ""up, SIlcil 

sou: and petitione,- U , ° «"»»*■- 

mandamus herein. ' ■ ’ u • entitled to no writ of 

(o) The mandatory elans,. ,,r m 
H>o l>ropo,«l writ ln-rCin is 1 m<l °' 

and constitute a decree'on-join im- • m, ;°rporate 

any action i n the cas,.’ n .r', v cornm,ssl °n trom tak- 
rule on the pending allid-ivii” r' X °' l- 4 ^ ,H ‘!’ ore '< shall 
tion affirmatively shows t*})-,t^j!!- while the peti¬ 
tion already taken. " ffi J {, f fhe the connnis- 

consideration until the hnal hcarim* 0 f h " " " p tor 

nnd until the order of tin* commi f ( ' nsi> ' or ll »kss 

^deration of the alffiffivi s ’l ,M>st I™"* the con- 

commission, or ,, av „ , ' «-Me by tb. 

aside. omeiwise vacated or set 

(<>) The mandatory clause of • 

ot the proposed writ 'herein is s 0 tv ^ * ' <>H and rnle mid 

and constitute a decree enioinim, ,] ^ a ? lo ine °rporate 

mir any action in anv nia’tter in , 0 . ( ' omraissI mi from tak- 

to-wit: the petitoner herein is -i *!!'' 1 ie , sa ' c ^ c °mpany, 

Tender no facts alleged in the n 'ff '"' T or . Jlas an interest. 

have been alleged in sncli petition T ''Ty'"’ ° r that 

pe,inon - ls Petitioner entitled to 
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have ibis court issue a writ of mandamus in this case in¬ 
corporating- and constituting such decree of injjunction; 
and, therefore, the petition herein does not state facts suffi¬ 
cient to constitute a cause of action herein or 1|o entitle 
petitioner to the issuance of a writ of mandamijs in this 
proceeding. 

(7) The petition herein does not allege a refusal by re¬ 
spondents to assume jurisdiction of. consider, or 

87 pass upon, the certain affidavits of prejudice re¬ 
ferred to in the petition herein and in the niandatory 

clause of the proposed writ of mandamus herein, or of any 
of said affidavits; and the petition herein does njot, there¬ 
fore, state facts sufficient to constitute a cause |of action 
or to entitle petitioner to the issuance of a writ of man¬ 
damus herein or to any relief in this cause. 

(8) The allegations of the petition do not stake a case 

which entitles petitioner to the writ of mandamus as 
prayed for or to any writ of mandamus. j 

(ft) Any findings of fact the commission mightjhereafter 
make and incorporate in its written report ini the case, 
Docket No. 1499, and any order to cease and desislt the com¬ 
mission might hereafter make, enter and issue therein, will 
have no binding force and effect upon the rights ojf the peti¬ 
tioner, unless and until such findings of fact shall jliave been 
accepted and approved by a proper circuit court pf appeals 
upon a petition duly tiled therein by the commission to en¬ 
force such order to cease and desist, or upon a bet it ion to 
review such order duly tiled by petitioner in sijich court; 
and unless and until such court shall affirm such order or 
modify the same and affirm such order as so modified. 

Such court of appeals, upon any such petition, would 
take original jurisdiction of the case, Docket Xoj 1499, and 
of the entire record thereof and would have full original 
jurisdiction of all questions presented by such record, and 
full power to decide the same. If it shall appear from the 
affidavits of prejudice referred to in the petitioil herein or 
from any other part or parts of the record in snip case that 
the petitioner has by the commission been denied the bene¬ 
fit of a fair trial of any issue or issues in said)case, such 
court has under the law full jurisdiction! authority 

88 and power so to declare and to reject sujdi findings 
and hold them for naught, and thereupon to vacate 
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anv order to cease,and desist the commission mav have 

• •- 

made, entered or issued thereon. 

There is no right expressly given 1 >y law for the filing of 
the affidavits of prejudice alleged in the petition herein, nor 
is any right, power.or duty expressly created by law for 
action thereon by the commissioners. If petitioner has a 
right to file such affidavits, and if such affidavits show any 
impropriety in the continued participation of Commis¬ 
sioner Humphrey in the consideration of, and action by the 
Commission upon, said case. Docket No. 14!lh, and if the 
Commission shall hereafter decide adversely to the peti¬ 
tioner upon said affidavits and permit said Humphrey to 
continue to act as such in said case, and if the commission 
shall hereafter make adverse findings of fact in said case 
against petitioner, and shall thereon make, return, enter 
and serve upon petitioner an order to cease and desist; 
then, and in that event, the statute expressly gives to peti¬ 
tioner. a full, adequate, and efficient remedy upon the peti¬ 
tion of the commission to enforce such order to cease and 
desist, and also upop the petitioner’s petition to review 
such order in the manner above set forth. Wherefore, the 
petition herein does not state facts sufficient to constitute 
a cause of action, or to entitle petitioner to the issuance of 
a writ of mandamus herein, or to any relief herein. 

Wherefore the Respondents herein. Federal Trade Com¬ 
mission et ah, pray this Honorable Court to separately 
hear and dispose of their said defenses before the 
St) final hearing ip this case, and to dismiss this peti¬ 
tion as to these Respondents. 

ROBERT E. HEALY, 

Chief Counsel, Federal Trade Commission, 
ADRIEN F. BUSICK, 

Assistant Chief Counsel. 
MARTIN A. MORRISON, 

Attorneys for Respondents. 


To Matthew E. O’Brien. Esq.. Matthew H. O’Brien, Esq., 

Attorney's for Petitioner: 

* 

Please take notice that the foregoing motion for prior de¬ 
termination of questions of law will be called to the at- 
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tention of the Court on the 22ml dav of March!, 1929 or as 

* * i * 

soon thereafter as counsel mav he heard. 

ROBERT E. HEADY, | 

Chief Counsel, Federal Trade Connnr^siou, 
ADRIEN F. BUSIOK, I 

Assistant Chicf ConnsA, 
MARTIN A. MORRISO^, 

Allontct/s for Respondents. 

\ 

Service of copy of foregoing motion and notice acknowl¬ 
edg'd this 18th day of March. 1929. 

MATTHEW E. O'BRIEN, 
Per S. M., 

MATTHEW II. O'BRIEN, 
Per S. M., 

Aftnnipi/s for Petit loner. 
Supreme Court of the District of Columbia. 

Friday, May ijlth, 1929. 

Session resumed pursuant to adjournment, Ron. William 
Ilitz, Justice, presiding. 


* 




This cause came on heretofore for hearing upon 
90 the “Motion for Prior Determination of Questions 
of Law.” and all other the pleadings and proceedings 
herein and with acquiescence of attorney of record for the 
respective parties hereto, the above designated motion was 
by the court treated as a demurrer to the petition and 
after argument thereon, submitted to the court 1 . 

Upon consideration whereof, it is ordered thjat said mo¬ 
tion-demurrer be. and the same is hereby sustained. Where- 
. . . ' * | 
fore, it is adjudged and ordered, that the rule td show cause 

issued herein be, and the same is hereby discharged, the 
writ of prohibition issued on the 9th day of February 1929, 
quashed and held for naught and the petition filed June 
30th 1928, dismissed. Further it is considered that peti¬ 
tioner take nothing by this action and that respondents re¬ 
cover of petitioner their costs of defense to be taxed by 
the clerk and have execution thereof. 

From the foregoing, the petitioner, by its saij] attorneys, 
in open court, notes an appeal to the Court of I Appeals of 
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the District of Columbia: whereupon, the maximum of an 
undertaking; for costs is hereby fixed in the sum of Qne 
Hundred Dollars, with leave to deposit the sum of Fifty 
Dollars with the clerk in lieu thereof. 

Memorandum. 

June 10, 1020.—$50 deposited by O’Brien in lieu of bond. 
91 Designation of Record. 

Filed June 25, 1029. 


The Clerk will please prepare a transcript of record on 
appeal to the Court of. Appeals of the District of Columbia 
in the above entitled cause, including therein the following: 

1. The petition for writ of mandamus. 

2. The rule to show cause. 

The petition for writ of prohibition. 

4. The writ of prohibition. 

5. The motion to quash writ of prohibition. 

f>. The demurrer 1o petition for writ of mandamus. (Mo¬ 
tion for prior determination of questions of law.) 

7. The minute entry of May 17, 1020. 

S. The docket entries. 

0. The Assignment of Errors. 

10. This Designation. 

MATTHEW E. O’BRIEN, 
MATTHEW H. O’BRIEN, 

Attorneys for Petitioner. 

Service of copy of above designation is hereby acknowl¬ 
edged to have been made this 25th.dav of June, 1020. 

ADRIEN T. BFSICK, 

Attorney for Respondents. 


02 


Additional Designation of Record. 


Filed Julv 1. 1020. 


* 


The Clerk in preparing the transcript of record on ap¬ 
peal to the Court of Appeals of the District of Columbia 
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in the above entitled cause will please include, in [addition 
to the papers covered by the Designation of Recorcil filed by 
the Petitioner on the '25th day of June, 1929, the following: 

Amended answer and return and Exhibit A. ! 

KOBT. E. HE ALT, I 

ADRIEN F. BUSICK, 

Attorneys for Respondents. 

! 

Service of copy of the above designation is hjereby ac¬ 
knowledged this 1st day of July, 1929. j 

MATTHEW IT. O'BRIEN, 

MATTHEW E. O’BRIEN, 
Per S. M., 

Attorneys for Petitioner. 

93 Assignment of Errors. { 

Filed Aug. 17, 1929. ! 

C' ' i 


1. The Court erred in determining the case on demurrer 

to the petition for writ of mandamus. j 

2. The Court erred in sustaining the demurrer, entitled 
“Motion for Prior Determination of Questions) of Law”. 

3. The Court erred in dismissing the petition jfor writ of 

mandamus. j 

4. The Court erred in deciding that the petitioner was 
not entitled to the issuance of the writ of majndamus as 
prayed to compel announcement by the respondents of 
their decision on certain petitions in the form of affidavits 
of prejudice against the respondent Humphrey.! 

5. The Court erred in discharging the rule to [show cause 

why writ of mandamus should not issue. I 

6. The Court erred in holding that upon allegations that 
affidavits charging prejudice on the part of onie of the re¬ 
spondents had been filed in a proceeding before the Federal 
Trade Commission under Section 5 of the Federal Trade 
Commission Act, and that motions praying for decision on 
said question of prejudice had been filed, and) that no de¬ 
nial had been made of charges of prejudice or of the facts 
on which said charges are based, and that the Federal 
Trade Commission had announced that it had fully con- 
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sidered said charges and was fullv advised tliereon, hut 

C7 • 7 

had refused to publish its decision, the petitioner was not 
entitled to the isMianee of a writ of mandamus as prayed 
herein to compel announcement of the decision of the 
94 Federal Trade Commission on said questions of 
prejudice before further proceedings are had before 
the Federal Trade Commission with said prejudiced mem¬ 
ber participating in deliberations and decisions on matters 
affecting the petitioner. 

7. The Court erred in quashing the writ of prohibition. 

8. The Court erred in deciding that the petitioner was not 
entitled to any relief in the premises. 

MATTHEW E. O'BRIEN, 
MATTHEW H. O'BRIEN, 
Attorneys for the Petitioner. 


Service of copy acknowledged this 17th day of August, 
1929. 

W. T. KELLY, 

Of Counsel for Defendants. 

E. W. B. ’ 


(Here follows photo, of docket entries, marked page 95.) 


96 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
puges numbered from 1 tq 95, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein tiled, copies of which are made part of 
this transcript, in cause No. 75648 at Law, wherein Royal 
Baking Powder Company, a corporation, is Petitioner and 
Federal Trade Commission, et al. are Respondents, as the 
same remains upon the tiles and of record in said Court. 

ft 




No. 7564* SUPREME COURT OP THE DISTRICT OP COLUMBIA. 


PARTIES. 

ACTION. 

Plaintiff's Attorney. 

COSTS. 

ROYAL RAKING POWDER COMPANY, 


Matthew E.O'BrienAttomcy, 

a corporation 


Matthew H.O* BrienManhai, 

vs. 

Mandamus 


Clerk, 

FEDERAL TRADE COMMISSION, 



Witnesses, 

WILLIAM E. HUMPHREY, C. W. HUNT, 



Depositions. 

ABRAM F. MYERS, EDGAR A. McCULLOUGH, and 


Defendant's Attorney. 

Examiner, 

GARLAND L. FERGUSON, Jr., 


A. F. Busick 

xxxx 

Commissioners. 


M. A. Morrison 

Mun. Ct. 


DATE. 


PROCEEDINGS. 


DEPOSITS. 


CLERK’S COSTS 


192S . June 30 

• 30 

• • 30 

• 

n * 30 

" July 12 


" Aug 6 

1929 Feb 9 


Mch 


Hay 17 


June 10 


* 25 

July 1 
Aug 17 


Deposit toward costs by 0 , Brien 
Petition & appearance filed 

Respondents ordered to show cause by July 12" 1923 why prayers of 

petition should not be granted (M 79 p 301} 

Rules (6) certified & issued 

Rule to show cause ret'd served defts 1, 4, 5 June 30/23 deft 2 

July 5/2S other defts not found 
Appearance Busick et al for Respts, order filed 

Answer of respondents & exhibit A: & acceptance of service filed 
Motion to strike respondents answer & return, notice and acknowledg¬ 
ment filed 

Time to traverse answers extended 10 days (h 79 p 215) 

Mo* to strike return & answers granted (M 79 p 320) 

10 days to file amended return & answers 
Amended answer & return & Ex. A, & ack of service filed 
Rule ret'd served 

Petitioner's time to plead or traverse respondents answer 

extended to August 6, 1926, inclusive (M 79 P 331) 

Mo. to strike amended answer & return filed 

Petition for writ of Prohibition M 

Writ of Prohibition ordered to issue by Justice Bailey 

Writ of Prohibition (10) & copies 6 petition issued 

Mo. to strike out amended answer & return overruled (M 79 P ^73) 

Mo of defendant to quash writ of prohibition & notice 

(not acted on-new mo. filed) 

Mo of defendant to quash wris of prohibition &. notice 
Mo. to strike out parts of Amended Answer and Return filed 
Mo. for issuance of Rule to show cause * 

Writ of Prohibition ret'd served 

Notice of hearing Mch 22/29 A Ack. of service " 

Motion of defts for prior determination of questions of law 

& Notice filed 

Motion of Mch 11/29, issuance of Rule withdrawn 

(U 79 P ^6) 

Rule discharged and petition dismissed with costs to petitioner 

appeal noted undertaking for costs fixed at 
$100.00 or deposit of $50.00, &c. (M 60 p 15) 

$50. deposited by O'Brien in lieu of bond 
Deposit on appeal by K 

Designation of Record filed 

Counter Designation of record 

Assignment of Errors riiea 
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Royal Baking Powder Company, a Corporation, Appellant, 


rederal Trade Commission, and William E. Humphrey, C. W. Hunt, et. al. 
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In testimony whereof I hereunto subscribe njiy name and 
affix the seal of said Court, at the City of 'Washington, in 
said District, this 19th dav of August, 1929. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM. 

j Clerk, 

By CHAS. B. COFLIN, 

Assistant Clerk. 


ireme Court, 
corporation, 


Endorsed on cover: District of Columbia Siq 
No. 5030. Royal Baking Powder Company, a 
appellant, vs. Federal Trade Commission and} William E. 
Humphrey, C. M. Hunt, et al. Court of Appeals, District 
of Columbia. Filed Aug. 19, 1929. Henry iW. Hodges, 
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